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1. Introduction 

 
1.1. The Association of Accounting Technicians (AAT) is pleased to have the opportunity to 

respond to HMRC’s technical consultation “Tackling disguised remuneration”, released 
on 10 August 2016. 

 
1.2. AAT is submitting this response on behalf of our membership and for the wider public 

benefit of achieving sound and effective administration of taxes. 
 

1.3. AAT has added comment in order to add value or highlight aspects that need to be 
considered further.   

 
1.4. AAT has focussed on the operational elements of the proposals and has provided 

opinion on the practicalities of implementing the measures outlined.   
 

1.5. Furthermore, the comments reflect the potential impact that the proposed changes would 
have on SMEs and micro-entities, many of which employ AAT members or would be 
represented by our operationally skilled licensed accountants. 

 
 
2. Executive summary and conclusions 

 
2.1. Tackling disguised remuneration relates to legislation which the government proposes to 

introduce in Finance Bill 2017 (Part 7AA) to clamp down on disguised remuneration (DR) 
avoidance schemes.  

 
2.2. This is a technical consultation to ensure that the final legislation is correctly targeted and 

effective.  
 

2.3. The purpose is to strengthen the legislation in Part 7A of Income Tax (Earnings and 
Pensions) Act 2003 (ITEPA) (Part 7A), which was originally introduced in 2011. 

 
2.4. A key addition to Part 7AA is a ‘close company gateway’ to counter schemes which try to 

avoid Part 7A by claiming that the disguised remuneration (DR) received by an employee 
or director of a close company is not in connection with their employment.  

 
2.5. While most DR schemes normally involve a loan arrangement made by a third party to 

an employee, some schemes use an intermediary followed by a series of intervening 
steps to claim that, because a third party did not make a loan, a Part 7A charge does not 
arise.  However, part 7AA makes it clear that arrangements which result in the employee 
being indebted to the third party are treated in the same way as if the third party made 
the loan directly.  

 
2.6. AAT supports legislation to counter aggressive avoidance but has concerns about issues 

which affect taxpayers with there is no intention to commit tax avoidance. (3.1, below) 
 

2.7. Such issues are the current threshold
1
 of £10,000 in s180 ITEPA 2003 (3.5, below) and 

the existing provisions of S455 CTA 2010 where a director’s loan strays into deficit 
(3.13, below). 

 
  

                                                      
1
 Threshold for benefit of loan to be treated as earnings 
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3. AAT response to the consultation paper  
 

Question 2.1 - Are there any other transactions or arrangements which the 
government should consider excluding from the new loan transfer rules? 

 
3.1. AAT supports government action to legislate against contrived arrangements to avoid 

tax, which will include artificial arrangements in disguised remuneration. However, AAT is 
mindful that loosely drafted legislation could bring taxpayers into charge in ordinary 
situations where aggressive avoidance is not intended. In this regard AAT is pleased to 
note the following statement of intent contained in the foreword of the condoc, “The 
government wants to ensure that this legislation works as intended and does not 
penalise any innocent arrangements that are not motivated by tax avoidance.”  

 
3.2. In relation to other transactions or arrangements which the government should consider 

excluding from the new loan transfer rules, AAT is concerned with the example given of 
an ordinary situation to which the question is directed, in condoc 2.8. Here there is the 
possibility of the charge to counter ‘exploitation’, which might occur where “an employee 
transfers to a new employer and the new employer agrees to take on the employee’s 
season ticket loan”. AAT’s concern is that anti-avoidance legislation should never be so 
loosely drafted as to possibly affect such innocent arrangements and that other future 
equally innocent arrangements cannot be foreseen.  

 
3.3. AAT understands from the Overview and Technical Note published in March 2016 and to 

which readers are referred in condoc 1.2, that the proposed legislation is to counter 
“..exploitation of perceived weaknesses in the disguised remuneration legislation at Part 
7A ITEPA 2003 (Part 7A) which the government’s view … are ineffective and will put 
beyond any doubt that the schemes do not work by amending Part 7A”. 

 
3.4. Part 7A was introduced in 2011 to counter aggressive tax avoidance such as 

manipulation of Employee Benefit Trusts (EBT) and AAT understands HMRC intends to 
introduce legislation to counter perceived weaknesses in Part 7A. However, AAT 
cautions against drafting legislation so widely that it upsets existing employer/employee 
arrangements that are reasonably modest. The example of the season ticket loan cited in 
paragraph 3.2 above is far removed from aggressive tax evasion. Therefore, AAT is 
concerned that the proposed legislation could catch other examples similar to that level 
of arrangement. 

 
3.5. An example of the modest arrangements referred to in paragraph 3.4 above is the 

current threshold of £10,000 in s180 ITEPA 2003. The example in condoc 2.1 relates to 
a trust and AAT would recommend further clarification on the proposed legislation to 
make clear that third party targets are trusts and other similar arrangements.   

 
Question 2.2 - Are there any other transactions or arrangements which the 
government should consider excluding from the close companies’ gateway? 

 
3.6. Part 2 of condoc ‘Tackling the continued use of schemes’ introduces the ‘Close 

companies’ gateway’ which will apply where:  
 

 there is a close company, as defined by section 439 of the Corporation Tax Act 
2010 

 an individual has a qualifying connection with that close company 

 there is an arrangement to which the individual is party, or which relates to the 
individual 

 the close company is also party to the same arrangement, or facilitates it in some 
way 

 the outcome of the arrangement is that payments or benefits are provided to the 
individual; and 

 a relevant step is taken by the third party. 
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The above definition is widely drawn but AAT takes some comfort that the proposed 
“554AA(1)(d) ‘relevant third person’ means— (a) A acting as a trustee, (b) B acting as a 
trustee, or (c) any person other than A or B.” 
 

3.7. AAT does not propose any other exclusion to the close companies’ gateway. The 
proposed close companies’ gateway is very similar to the existing Part 7A, S554A 
emphasised by example 2.3 which escapes the close companies’ gateway but is caught 
by S554A. 

 
Question 2.3 - Are there any additional criteria or conditions the government 
should consider to ensure that the close companies’ gateway is targeted at DR 
schemes? 

  
3.8. The proposed legislation should incorporate the exclusions listed in Part 7A 554E to 

554Y to the extent that these do not consist of artificial arrangements. 
 
3.9. AAT is pleased to note paragraph 18 (page 49, condoc) ‘Approval: application to HMRC’ 

as it provides the level of clarification required for self-assessment.  
 

3.10. In addition to the above, consideration should be given to wider clearance provisions. 
 

Question 2.4 - Are there any other instances of double taxation that the 
government should consider? 
 

3.11. AAT is pleased that condoc 18 proposes that the changes will ensure that no double 
taxation arises, which relates to the possibility that loans could be caught by both Part 
7AA and the loans to participators rules in Chapters 3, or 3A, of Part 10 CTA 2010 AAT. 
 

3.12. However, the proposals do not make it clear which set of rules will take priority in any 
particular circumstances. 

 
3.13. The existing provisions of S455 CTA 2010 should apply in respect of loans to 

participators of close companies, as they apply now, except when caught by Part 7A for 
example by the use of a trust arrangement, given that the purpose of the proposed 
legislation is to counter exploitation. A director’s loan account may stray into deficit 
before the end of the accounting period without the director realising the situation and in 
circumstances where the last thing on the mind of a busy director is to ‘exploit any 
perceived weakness’ in current legislation.   

 
Question 2.5 - The proposal is that employment taxes must be paid at the time the 
contribution is made. Will this affect arrangements, or transactions, that are not 
part of DR schemes which the government should consider excepting?  
 

3.14. AAT notes that the Government proposes to deny tax relief for employers’ contributions 
to DR schemes unless employment taxes and NICs are paid at the time the contribution 
is made. The purpose is to create a clear deterrent to those considering entering into a 
DR scheme.  

 
3.15. As previously observed (3.2, above) legislation that is too widely drafted would affect 

arrangements, or transactions, that are not part of DR schemes which the government 
should consider excepting. 

 
3.16. There may be good commercial or employment incentive reasons for a payment to be 

made to a scheme from which employees may only benefit after some time has passed 
and in which case the deduction is deferred until the employees receive a taxable benefit 
derived from the payment.  
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3.17. Reference is made at paragraph 24 condoc to the current acceptable practice of ‘fiscal 

symmetry’ whereby a trading expense deduction allowable to the employer is deferred 
until the employees receive a taxable benefit derived from the payment in circumstances 
where the payment is made to a DR scheme from which employees may only benefit 
after some time has passed.  

 
3.18. Furthermore, government proposals to deny rather than merely defer tax relief for 

employers’ contributions to DR schemes would break accepted procedure. 
 
3.19. Incorrect claims should be challenged and appropriate interest and penalties imposed.  

Part 2 para 27 condoc gives an example of such incorrect claims where “DR schemes 
claim to avoid an employment income charge and receive tax relief for the amount 
contributed to the scheme …… by rewarding employees in a way that does not create an 
employment income charge whilst still claiming tax relief on the employee reward at the 
point the scheme is used.”   

 
Question 2.6 – Will the requirement for employment taxes to be paid at the time of 
the contribution cause any problems? Should there be a reasonable period of time 
before the employment taxes have to be paid, and if so how long should that be?  

 
3.20. The requirement for employment taxes to be paid at the time of the contribution will 

cause any problems, as outlined at 3.15 and 3.16 above. 
 
3.21. HMRC acknowledges occasions of legitimate time lag between employer claim and 

payment to employee, designated as ‘fiscal symmetry’
2
. 

 
3.22. Existing good practice should be maintained and encouraged but artificial schemes 

challenged as recommended at 3.19 above. 
 

Question 2.7 - Are there other approaches to deductions the government should 
consider in attempting to discourage the use of DR schemes? 

 
3.23. As regards to other approaches to deductions that the government should consider in 

attempting to discourage the use of DR schemes. As set out in paragraph 3.19 (above) 
incorrect claims should be challenged and subjected to interest and penalty charges. 

 
Question 3.1 - Do the proposals include sufficient safeguards to ensure the liability 
is not transferred in inappropriate circumstances?  

 
3.24. AAT notes that current legislation

3
 can require a UK entity, for example the UK client, to 

account for the tax where the non-UK employer is not required to account for PAYE. 
 

3.25. AAT, supports the government plans to extend liability to the employee (rather than the 
UK entity) to pay the tax arising under Part 7A due to a payment, or benefit, being 
provided to the individual where the individual is a party to an arrangement to avoid tax 
and NICs, and where a UK person other than the employer is required to account for tax 
as a result of section 689 but doesn’t do so. 

 
3.26. AAT considers that the three above requirements would provide sufficient safeguards to 

ensure that the liability is not transferred in inappropriate circumstances. 
 
3.27. Other circumstances where it would be appropriate to transfer PAYE liability from the 

employer to the employee outlined at condoc 3.6 are: 
 

 the employer exists at the time the Part 7A charge arises but is unable to meet the 
liability; and 

                                                      
2
 BIM44636 

3
 Section 689 ITEPA 2003 
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 the employer no longer exists at the time the Part 7A charge arises. 
 

3.28. AAT considers that the existing recovery legislation
4
: Determination under Regulation 80 

followed by a Direction under Regulation 81 should be used because AAT considers that 
this procedure provides the same safeguards as charges arising outside Part 7A.  

 
Question 3.2 - Are there any other circumstances in which a Part 7A liability 
should be transferred from the employer to the employee? 
 

3.29. The proposed legislative changes should be extended to encompass PAYE liabilities 
under ‘Phoenixism’, whereby a scheme is planned and the company is put into 
liquidation to prevent collection of PAYE. 

 
Question 4.1 - Are there any additional criteria or conditions the government 
should consider to ensure the close companies’ gateway is targeted only at DR 
schemes? 

 
3.30. AAT is concerned that the proposed close companies’ gateway is so closely worded to 

the existing provisions of S455 CTA 2010 that HMRC would ignore those provisions for 
the new proposed legislation.  

 
3.31. As explained in paragraph 3.11 above, a director’s loan account may stray into deficit 

before the end of the accounting period without the director realising the situation and in 
circumstances where the last thing on the mind of a busy director is to ‘exploit any 
perceived weakness’ in current legislation.   

 
3.32. AAT considers that the government should consider additional criteria or conditions to 

ensure the close companies’ gateway is targeted only at DR schemes. 
 
3.33. AAT suggests that ‘arrangements’ need to be expanded to include an intentional 

diversion such as a trust. 
 

Question 4.2 - Are there any arrangements that could be caught by these anti 
avoidance provisions that the government should consider excluding?  

 
3.34. AAT understands that the government wishes to tackle disguised remuneration and AAT 

supports HMRC steps to counter avoidance, however, in the real economy employers 
may wish to make arrangements to incentivise staff for commercial reasons and not 
necessarily with any tax advantage in mind. It is important that such commercial 
arrangements are not excluded by the proposed legislation. 

 
3.35. AAT does consider that tax officers are sufficiently experienced in appreciating 

commercial situations mentioned in 3.34 (above) and would be incentivised to neuter 
such arrangements. Therefore, AAT recommends that an appeal process to the First-tier 
Tribunal is appropriate for rulings on commercial matters.  

 
3.36. With regard to an appeal process mentioned at 3.35 (above), AAT considers it important 

that legislation is not drafted to tie the Tribunal. As an example, where the legislation 
excludes any arrangement where a tax advantage can be identified and the tax officer 
can identify a tax advantage, even if it is not a purpose of the arrangement. If the onus is 
then on the employer to show that there is no tax advantage the Tribunal would be 
bound by the legislation to support HMRC even if they are of the opinion that commercial 
or employment incentives are the drivers 

  

                                                      
4
 The Income Tax (Pay as you earn) Regulations 2003 
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Question 4.3 - Are there any additional criteria or conditions the government 
should consider to ensure the anti-avoidance provisions prevent attempts to 
circumvent the loan charge? 
 

3.37. AAT considers that paragraph 5 of the draft legislation in Appendix A condoc is 
sufficiently wide to prevent attempts to circumvent the loan charge. 

 
Question 4.4 - Are there further types of loan which the government should 
consider allowing to qualify for postponement? 
 

3.38. AAT would recommend continuation of the modest arrangements referred to in 
paragraph 3.5 above.  

  
Question 4.5 - Are there are any practical issues with the application process for 
postponement approval described above? 

  
3.39. AAT considers that the fact that there will be no right of appeal to a HMRC denial is 

contrary to the reasoning set out in paragraphs 3.34 to 3.36 (above) and contrary to 
general civil principles.  

 
Question 5.1 - Are there any circumstances in which the second double taxation 
provision described above would give rise to anomalous or unfair results?  
  

3.40. AAT notes that the application of the proposed second double taxation provision would 
seem to give rise to an anomalous or unfair result in the combined liability in Example 5.7 
condoc. £10,000 was contributed to a trust on which tax of £4,000 arose (40%). The 
employer failed to properly operate PAYE but paid at a later date. Appropriate penalties 
and interest were presumably levied on the employer for late operation of PAYE. At a 
later date the employee receives £8,000 from the trust at a time when his rate of tax was 
50% so the Part 7A charge levied is £4,000. The employer later pays the PAYE liability. 
If the employer bears all the tax, presumably there should be a grossing up for PAYE but 
if the employee made good the tax to the employer the retrospective position would be 
that the loan was made from a tax paid trust fund resulting in double taxation.  
The anomalous position is that the employee is not credited with all of the Part 7A tax but 
only £3,200 (£8,000 x 40%).  
 
Question 5.2 - Are there any cases where there might be double taxation involving 
Part 7A which are not prevented either by the two new provisions described 
above, or by existing double taxation provisions?  
 

3.41. AAT notes the application of the proposed second double taxation may result in an 
excess where payment exceeds liabilities but that excess may not be repaid to the 
scheme user or used to meet a different income tax liability. Yet if the payment on 
account is less than the amount of the other charge then any shortfall, along with any 
late payment interest due, will still be payable.   
 

3.42. It is understood that the purpose of the draft legislation is to deter disguised 
remuneration in arrangements where payments are made by employers of close 
companies to trusts and loans are later made from these trusts to the employee without 
payment of the appropriate PAYE.  
 
Question 5.3 – Does the draft legislation for the second new double taxation 
provision described above work as intended? 
 

3.43. Despite the anomalies identified in paragraphs 5.1 and 5.2 (above) the proposed 
legislation will have the expected deterrent effect.  
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Question 5.4 - Should affected scheme users be given the choice of whether to set 
their AP against an overlapping Part 7A charge? Or should the amount 
automatically be used in payment of the later charge? 
 

3.44. AAT notes that the choice to which this question relates has not been provided for in the 
draft legislation accompanying this consultation, but AAT notes that HMRC is continuing 
to work on this in preparation for the draft Finance Bill.  

 
3.45. In considering the question, AAT is mindful of the purpose of Accelerated Payments (AP) 

legislation, to prevent the taxpayer holding the money while an appeal is in progress in 
certain cases. In Example 5.11 condoc, the Tribunal decided in favour of the appellant 
and one may assume the reason for non-payment was that the employer was confident 
of their case. AAT, therefore, considers that it is equitable that the proposed draft 
legislation should enable affected scheme users be given the choice of whether to set 
their AP against an overlapping Part 7A charge.  

 
Question 5.5 - Are there any other interactions between the changes set out in this 
document and other areas of the tax system that are of particular concern? 
 

3.46. AAT would identify the possible interaction with S222 ITEPA 2003 (grossing up where 
tax is paid by the employer and not paid back by the employee), alluded to in paragraph 
3.37 above, to apply where the employer pays the tax on a transfer to a trust but the 
employee does not make good the tax to the employer. 

 
Question 6.1 - Are there any arrangements that could be caught by this proposal 
that the government should consider excluding?  

 
3.47. The question relates to some forward and broad thinking by government in condoc Part 6 

‘Similar Avoidance schemes’ – tackling the continued use on other possible tightening of 
legislation and considers “…relevant payment is (if not otherwise charged to tax as 
income) to be treated as profits of a trade carried on by M that arise to M at the time that 
M receives the payment” and to which condoc 6.14 admits “The government recognises 
that a broad set of conditions set out in this way may bring some genuine commercial 
arrangements into scope.”  

 
3.48. Accepting that the government proposals are not very specific, AAT would point to the 

considerations in HMRC’s own Business Income Manual at BIM40070 concerning 
mismatches of receipts, accountancy principles, and some non-taxable receipts, for 
example: 

 
“…payments received in advance of work done and deposits taken as security for the 
completion of a transaction may well not have been ‘earned’ and if so should not be 
recognised as receipts.”   
 
AAT does not support any changes to long accepted commercial practices. 

 
Question 6.2 - Are there any additional criteria, or conditions, the government 
should consider to ensure that the proposal is targeted at schemes involving self-
employed earnings? 
 

3.49. AAT is of the opinion that a trader can trade by way of contract for services to a number 
of customers. IR35 and SS48 to 61 ITEPA (personal service companies) legislation is 
already in place to tackle what is considered to be disguised remuneration and AAT does 
not identify further legislation for additional tax on genuine trading. 
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Question 6.3 – Is there another approach the government should consider in 
attempting to tackle schemes involving self-employed earnings? 
 

3.50. AAT would support government action to tackle contrived or artificial schemes which 
purport to be trading but would not support further attempts to bring self-employed 
earnings of a genuine trade by way of contract for services into PAYE. 

 
Question 6.4 - Are there any circumstances where this measure could lead to 
double taxation on the same profits of a trade 
 

3.51. The measure in question is the government proposals to introduce legislation that 
broadly mirrors the loan charge for DR schemes that fall within Part 7A but relate to 
profits of a trade. AAT would envisage cases where double taxation arises from the 
proposed loan charge tax on profits which may fall to be taxes in a different tax year 
depending on the trader’s accounting period and a possible AP charge in a case where 
an appeal is later supported by the Tribunal.  

 
Question 6.5 - Are there any loans or other similar amounts that should not be 
affected by this proposal? 
 

3.52. For the reasons given in paragraph 3.13 above, AAT proposes that the existing 
provisions of S455 CTA 2010 should take preference to loans to participators of close 
companies where a director’s loan account falls into deficit as they apply now except 
when caught by Part 7A for example by the use of a trust arrangement, given that the 
purpose of the proposed legislation is to counter contrived exploitation. 

 
 
4. About AAT 
 

4.1. AAT is a professional accountancy body with approximately 50,000 full and fellow 
members and 80,000 student and affiliate members worldwide. Of the full and fellow 
members, there are over 4,200 licensed accountants who provide accountancy and 
taxation services to individuals, not-for-profit organisations and the full range of business 
types. 
 

4.2. AAT is a registered charity whose objectives are to advance public education and 
promote the study of the practice, theory and techniques of accountancy and the 
prevention of crime and promotion of the sound administration of the law. 

 
 
5. Further information 
 

If you have any questions or would like to discuss any of the points in more detail then please 
contact Aleem Islan, AAT Technical Consultation Manager, at: 

 
E-mail: consultation@aat.org.uk   Telephone: 020 7397 3088  

 
Association of Accounting Technicians 
140 Aldersgate Street 
London 
EC1A 4HY  
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