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1. Introduction 
 
 

1.1. The Association of Accounting Technicians (AAT) has responded to a range of recent 
Government consultations on this and related topics and is pleased to do so again with 
respect to this consultation on the promoters of tax avoidance, published on 23 March 2021. 

 
 
2. Executive summary  

 
 

2.1. AAT agrees with the principle of requiring a security payment or obtaining an asset 
freezing order in the circumstances described in the consultation document but is 
unclear as to why the government proposes to take forward one or the other, not both. 
If both remained as options then HMRC could decide what would be most effective in the 
circumstances of each individual case.  
 

2.2. The proposed “additional” penalty in reality does no more than reflect the amount of 
the total fees earned by all those involved in the development and sale of that tax 
avoidance scheme.  
A genuinely “additional” penalty would be a sum that is additional to all fees earned by those 
involved. AAT suggests considering an additional 25% penalty charge to act as serious 
deterrent to many of those involved in the facilitating of offshore promoters’ activities. 

 
2.3. As detailed below, AAT does not believe that the disqualification of company directors 

for tax matters is currently being applied in a reasonable, coherent or fair manner and 
that this is an area that requires reform.  
 

2.4. Joint liability would act as a significant deterrent for promoters whilst simultaneously 
continuing to deter the public in many cases.  
This is an idea that some parts of HMRC have expressed a willingness to consider whilst 
others have ruled out such a change. AAT suggests this be considered across HMRC and 
recommendations for reform made.  
 

3. AAT response to the consultation paper  
 

3.1. AAT agrees that the circumstances outlined in the consultation document are reasonable 
situations for seeking an order to ring-fence assets; that the suggested grounds that need to 
be met before HMRC can seek a court order to ring-fence a promoter’s assets are 
reasonable; and that the speedier timing outlined in the consultation (being able to issue a 
stop notice soon after identifying a tax avoidance scheme or where a Scheme Reference 
Number (SRN) has been issued under the proposals to amend DOTAS), is appropriate.  

 
Ensuring payment 
 

3.2. AAT agrees with the principle of requiring a security payment or obtaining an asset freezing 
order in the circumstances described in the consultation document but is unclear as to why 
the government proposes to take forward one or the other, not both. If both remained as 
options then HMRC could decide what would be most effective in the circumstances of each 
individual case.  
 

3.3. AAT believes both options would be likely to achieve the policy aim of ensuring that 
promoters could not escape penalties or use the time taken to determine appeals to dissipate 
their assets but, if HMRC insists that only one option can be taken forward, then whichever is 
the most administratively straightforward should be adopted.  

 
3.4. AAT considers the sanctions that currently apply in respect of security payments and asset 

freezing are appropriate to apply to promoters of tax avoidance in the circumstances outlined 
in the consultation document. 

 



Safeguards 
 

3.5. As to whether the High Court or Upper Tribunal is the most appropriate court for seeking 
either a security or asset freezing order, or indeed if another court might be more appropriate, 
AAT believes that the High Court has by far the greatest experience in this area. It already 
deals with HMRC applications as well as those from the Serious Fraud Office, National Crime 
Agency and the Financial Conduct Authority and so would appear to be the most appropriate 
channel.  

 

3.6. The provisions set out in the consultation document do appear to provide appropriate 
safeguards for freezing orders for promoters in penalty proceedings i.e. that decisions must 
be in line with the principles identified in the HMRC Powers Review of 2005, are taken at a 
senior level and that there is independent oversight in the form of a requirement to apply for 
freezing orders to the High Court.  

 

3.7. Furthermore, the opportunity to present evidence and the later review, alongside existing 
appeal rights for the penalties, provides more than adequate avenues for challenge by 
promoters. 

 

3.8. AAT is not immediately aware of any other safeguards that HMRC should consider, to ensure 
the proposed power is only used in appropriate cases or any other steps that would be 
appropriate in this process. 

 

Overseas issues 
 

3.9. Applying the “promotion structures” definition is probably the best way to capture UK entities 
facilitating offshore promoters’ activities and AAT agrees that UK entities who are 
unconnected with the offshore promoter for tax purposes should be included within the scope 
of this proposal. 
 

3.10. AAT believes that the basis for calculating the additional penalty is a fair approach and very 
much supports the aims and objectives behind this approach. However, given this 
“additional” penalty in reality does no more than reflect the amount of the total fees earned by 
all those involved in the development and sale of that tax avoidance scheme (not just the 
fees earned by the UK entity as at present). There is surely an argument to suggest a 
genuinely “additional” penalty would be a sum that is in addition to all fees earned by those 
involved. 

 

3.11. If there was to be an additional 25% penalty charged - in addition to all fee income received -
then this would act as serious deterrent to many of those involved in the facilitating of 
offshore promoters’ activities. 

 

3.12. In contrast, if the greatest threat is that money earned will have to be repaid, this may not be 
a sufficient deterrent for many of those who undertake such activities.  

 

3.13. It goes without saying that UK entities who are liable to an additional penalty for facilitating 
offshore arrangements should also be subject to a security or asset freezing order where 
there is a risk that assets will be dissipated before the penalty is paid. 

 
3.14. As to whether this is an appropriate approach in all scenarios regardless of the type of anti-

avoidance penalty incurred by the UK entity, this should be a matter for HMRC to determine 
on a case by case basis. 

 
3.15. Finally, given there appears to be some sensitivity around striking the right balance between 

tackling overseas promoters and fairness towards their UK associates who become liable to 
a charge under these proposals, it must be remembered that; 

 

• the UK associates are sometimes connected parties to the overseas promoters and even 
where they are not,  

• they usually enter into such arrangements with a good understanding of the 
consequences, and in the small number of cases where they do not,  

• they almost certainly should have been and are very rarely, if ever, innocent parties 

• that without the activities of the UK associates, the promotion of such schemes and 
taxpayer losses would not occur  

 



Sanctions: winding-up & disqualification 
 

3.16. Where there is a significant breach of the anti-avoidance regimes and it is in the public 
interest to do so, AAT absolutely agrees that HMRC should act to present a winding up 
petition to the court and that any company’s significant breach of the anti-avoidance rules 
warrants consideration for disqualification of the company’s directors. 
 

3.17. AAT agrees with the referenced banding system of disqualification periods i.e. 2-5 years for 
misconduct of a less serious nature. 6-10 years for more serious conduct and 10-15 for the 
most serious misconduct involving fraud or dishonesty such as inducing members of the 
public to make investments into fraudulent schemes.  

 
3.18. However, AAT also notes that whilst these periods appear reasonable, in practice the 

guidance laid down in the Sevenoaks Court of Appeal case1 rarely appears to be followed by 
the courts. This seriously undermines the potential of this sanction and any reliance HMRC 
may be placing upon it.  

 
3.19. For example, it is difficult to understand how a £190,000 tax fraud can be considered “less 

serious” and only worthy of a 4 year disqualification2 or how a £1m pension fraud leading to a 
six year prison sentence only led to an 8 year disqualification period.3 

 
3.20. Sadly, there are a wealth of such cases. From a £20m investment fraud4 to a case involving 

hundreds of thousands of pounds worth of fraudulent activity, warranting a 28 month prison 
sentence, which also fell into the “less serious” category as the offender was disqualified from 
being a company director for only five years5. 

 
3.21. There are many extremely serious cases where the disqualification period appears to be 

unjustifiably small. Earlier this year a £1.7m case, which resulted in disqualification for a mere 
7 years begs the question, if this is not in the top 10-15 year category what would be6. 

 
3.22. Likewise, a £5.9m tax fraud, resulting in an 8 year prison sentence but only a 9 year 

disqualification as a director. This is effectively a 1 year disqualification after the offender’s 
sentence is served - there is probably not a significant need for company directors in prison7.  

 
3.23. What this range of cases clearly demonstrates is that the current approach to disqualification 

is far from desirable and can in no way be relied upon. The situation could be addressed by 
legislating for the Sevenoaks guidance to be followed in all cases rather than being used only 
from time to time.  

 
3.24. A range of alternative approaches could be considered. For instance, that the disqualification 

should be double the amount of any prison sentence (up to a maximum of 15 years). 
Although this is clearly inappropriate where no prison sentence is provided. 

 
3.25. Additionally/alternatively, and perhaps more appropriately, fixed periods could be imposed 

depending on the level of tax avoidance i.e. for smaller sums (less than £100,000) 1-5 years, 
reasonably large sums £100,000-£1m) 6-10 years and very large sums (£1m+) 10-15 years. 

 
3.26. Whatever is decided upon it’s clear that the courts require more than frequently ignored case 

law guidance. 
 

 
1 Sevenoaks Stationers (Retail) Ltd. [1991] Ch.164 
2 HMRC News desk, 2016: 
https://www.mynewsdesk.com/uk/hm-revenue-customs-hmrc/pressreleases/company-director-sentenced-for-ps190k-tax-fraud-
2342999 
3 BBC, 2017: 
https://www.bbc.co.uk/news/uk-england-essex-40964989  
4 CPS, December 2019: 
https://www.cps.gov.uk/cps/news/fraudsters-who-stole-millions-wealthy-investors-fake-green-investment-scheme-must-pay-
ps20 
5 CPS, June 2020: 
https://www.cps.gov.uk/mersey-cheshire/news/company-director-jailed-tax-fraud 
6 Gov.uk, 2021: 
https://www.gov.uk/government/news/window-cleaning-boss-banned-after-failing-to-account-for-17m  
7 Accountancy Daily: 
https://www.accountancydaily.co/ps59m-tax-fraud-puts-engineering-boss-jail 
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https://www.bbc.co.uk/news/uk-england-essex-40964989
https://www.cps.gov.uk/cps/news/fraudsters-who-stole-millions-wealthy-investors-fake-green-investment-scheme-must-pay-ps20
https://www.cps.gov.uk/cps/news/fraudsters-who-stole-millions-wealthy-investors-fake-green-investment-scheme-must-pay-ps20
https://www.cps.gov.uk/mersey-cheshire/news/company-director-jailed-tax-fraud
https://www.gov.uk/government/news/window-cleaning-boss-banned-after-failing-to-account-for-17m
https://www.accountancydaily.co/ps59m-tax-fraud-puts-engineering-boss-jail


Supporting taxpayers to identify and steer clear or exit tax avoidance 
 

3.27. The consultation document rightly states that, “All taxpayers are legally responsible for their 
own tax affairs and users of tax avoidance schemes are no different..” 
 

3.28. AAT has repeatedly suggested that this situation be altered to ensure joint liability. Most 
recently in response to the HMRC consultation on Tackling Disguised Remuneration Tax 
Avoidance8 where AAT stated; 

 
“As AAT has previously highlighted, one of the best ways to tackle promoters of tax 
avoidance schemes and stop the supply of schemes at their source would be to impose joint 
liability as happens in Canada and various other countries. This would not only better reflect 
the reality of many tax advice situations, it would discourage promoters of such schemes who 
currently recognise the likelihood of incurring substantial costs are low because the taxpayer, 
not the promoter, is currently liable 9.” 
 

3.29. However, the March 2021 HMRC response to that consultation mistakenly ruled out joint 
liability with a puzzling justification that; 
 
“Whilst the Government is keen to ensure that promoters are sanctioned effectively, it is not 
attracted to ideas involving the transfer of tax liabilities away from the individuals who use the 
schemes, to the promoters themselves. … Any provision that transferred the tax risk to the 
promoter would mean that individuals could use avoidance schemes secure that there was 
no risk to them in using these schemes and they could be confident that they could receive 
their income without suffering any tax and never have to pay the tax due.10”  
 

3.30. This fundamentally misunderstands the very simple nature of joint liability i.e. that both 
parties would have a liability, not just the promoter.  

 
3.31. Confusingly, HMRC then proposed considering the possibility of introducing joint liability in 

relation to unregulated tax advisers11. A position that AAT supports. 
 
3.32. Joint liability would act as a significant deterrent for promoters whilst simultaneously 

continuing to deter the public in many cases.  
 
3.33. AAT does not agree that a 30 day period strikes the right balance between giving promoters 

sufficient time to make representations and ensuring that taxpayers can be informed quickly. 
Instead, a 14 day period would appear more reasonable. If the scheme is easily justified then 
there is no reason why it would take any promoter 30 days to say so. 

 
3.34. AAT is of course aware of the need to strike the right balance between safeguarding 

promoters and acting swiftly and welcomes improvements to the speed with which such 
action will be taken. However, the fact HMRC expect to be able publish the name of the 
promoter and other enablers in the supply chain approximately 4-6 months after identifying 
the scheme leaves a great deal to be desired, as HMRC themselves implicitly admit in this 
consultation document when stating, “…this is still expected to be at least 4 - 6 months from 
when HMRC first becomes aware of the scheme and starts asking questions about it.” 

 
3.35. If HMRC is simply confirming it is “looking into” a scheme and makes no comment about the 

acceptability or otherwise of the scheme, then there does not appear to be any strong reason 
for failing to say that at a much earlier stage.  

 
3.36. It is imperative that safeguards provide adequate protection for those on whom information is 

shared given the small number of cases where no wrongdoing has actually occurred.  
 

 
8 AAT response to Tackling Disguised Remuneration Tax Avoidance, September 2020: 
https://www.aat.org.uk/prod/s3fs-public/assets/aat-response-tackling-disguised-remuneration-tax-avoidance_0.pdf 
9 Ibid 
10 Summary of responses, HMRC Call for evidence: Tackling Disguised Remuneration Tax Avoidance, March 2021: 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/972080/Call_for_evidence_ta
ckling_disguised_remuneration_tax_avoidance_-_summary_of_responses.pdf  
11 Raising Standards in the tax advice market, March 2021:  
https://www.gov.uk/government/consultations/raising-standards-in-the-tax-advice-market  
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https://www.gov.uk/government/consultations/raising-standards-in-the-tax-advice-market


3.37. Given all promoters have the opportunity to make representations to HMRC as to why the 
relevant information should not be made public, that legal and technical experts and senior 
level sign off at HMRC is then required and that the issue will often need to have been 
considered by a tribunal or court before HMRC can publish the information, AAT is satisfied 
there are more than sufficient safeguards in place.  

 
3.38. Finally, AAT acknowledges that there is a risk that the public may assume that any 

information HMRC published on tax avoidance was comprehensive, and that if a promoter or 
scheme was not on its proposed list then they are not involved in tax avoidance.  

 
3.39. However, such sensitivities may be given too much credence given the accompanying 

information and the list itself can clearly stipulate this is not the case with a number of 
repetitive warnings in bold font, stating something along the lines of,  

 
“WARNING: absence of a promoter or scheme name in no way indicates HMRC 
acceptance of the scheme or that the promoter or scheme is not involved in tax 
avoidance.”  

 
4. About AAT 
 

4.1. AAT is a professional accountancy body with approximately 50,000 full and fellow members 
and over 90,000 student and affiliate members worldwide. Of the full and fellow members, 
there are more than 5,000 licensed accountants who provide accountancy and taxation 
services to over 500,000 British businesses.  

 
4.2. AAT is a registered charity whose objectives are to advance public education and promote 

the study of the practice, theory and techniques of accountancy and the prevention of crime 
and promotion of the sound administration of the law. 

 
5. Further information 
 

5.1. If you have any queries, require any further information or would like to discuss any of the 
above points in more detail, please contact Phil Hall, AAT Head of Public Affairs & Public 
Policy: 

 
5.2. E-mail: phil.hall@aat.org.uk  Telephone: 07392 310264  Twitter: @PhilHallAAT 

 
5.3. Association of Accounting Technicians, 140 Aldersgate Street, London, EC1A 4HY   
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