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legislation and guidance for a corporate 
offence of failure to prevent the criminal 
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1. Introduction 

 
1.1. The Association of Accounting Technicians (AAT) is pleased to have the 

opportunity to respond to the HMRC consultation paper on “Tackling tax evasion: 
legislation and guidance for a corporate offence of failure to prevent the criminal 
facilitation of tax evasion” (condoc), released on 17 April 2016. 

 
1.2. AAT is submitting this response on behalf of our membership and from the wider 

public benefit of achieving sound and effective administration of taxes. 
 

1.3. AAT has added comment in order to add value or highlight aspects that need to 
be considered further.  

 
1.4. AAT has focussed on the operational elements of the proposals and has 

provided opinion on the practicalities in implementing the measures outlined.  
 

1.5. Furthermore, the comments reflect the potential impact that the proposed 
changes would have on SMEs, micro and nano-entities, many of which employ 
AAT members or would be represented by our operationally skilled members in 
practice. 

 
 
 
2. Executive summary 

 
2.1. At the March 2015 Budget the government announced that it would introduce a 

new criminal offence to apply to corporations who failed to prevent their agents 
from criminally facilitating tax evasion. A public consultation ran from 16 July 
2015 until October 2015 to which AAT responded1 in support of the proposed 
legislation.  
 

2.2. AAT continues to support legislation to hold corporations to criminal account 
where they fail to prevent their agents from facilitating tax evasion. 

 
2.3. AAT welcomes the way that HMRC, as referenced in the summary of responses 

document issued on 9 December 20152,  considered replies to the 16 July 2015 
document and redrafted legislation and guidance for the new corporate criminal 
offence of failure to prevent the criminal facilitation of tax evasion.  

  

                                                      
1 AAT Response to  Tackling offshore tax evasion: a new corporate criminal offence of failure to prevent the 
facilitation of evasion 
2 Tackling offshore tax evasion: a new corporate criminal offence of failure to prevent the facilitation of tax evasion - 
Summary of Responses 

Association of Accounting Technicians 
response to Tackling tax evasion: legislation 
and guidance for a corporate offence of failure 
to prevent the criminal facilitation of tax 
evasion  
 
 

https://www.aat.org.uk/prod/s3fs-public/assets/A-new-corporate-criminal-offence.pdf
https://www.aat.org.uk/prod/s3fs-public/assets/A-new-corporate-criminal-offence.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/483367/A_new_corporate_criminal_offence_of_failure_to_prevent_the_facilitation_of_tax_evasion_-_summary_of_responses__7011_.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/483367/A_new_corporate_criminal_offence_of_failure_to_prevent_the_facilitation_of_tax_evasion_-_summary_of_responses__7011_.pdf


 
2.4. AAT notes that this consultation is stage 3 of a 5 stage process where the stages 

are: 
• Stage 1 - Setting out objectives and identifying options 
• Stage 2 - Determining the best option and developing a framework for 

implementation including detailed policy design 
• Stage 3 - Drafting legislation to effect the proposed change 
• Stage 4 - Implementing and monitoring the change 
• Stage 5 - Reviewing and evaluating the change.  

 
2.5. This consultation does not seek feedback on the policy of introducing a new 

corporate criminal offence which was covered in the previous round of 
consultation referred to in 2.1 (above), but seeks stakeholder views on draft 
legislation and guidance for a new corporate offence of failure to prevent the 
criminal facilitation of tax evasion to ensure that the offence is both effective at 
meeting the stated objectives and not unduly burdensome. 

 
2.6. AAT considers that the revised legislation when read with the associated draft 

guidance (published April 2016), is much clearer in terms of: 
• articulating the offence and defence (3.1, below) 
• how it will enable facilitators to identify when a person acts for or on 

behalf of a corporation (3.88, below) or in a private capacity (3.111, 
below) 

• clarifying what criminal acts a corporation can be liable for failing to 
prevent its representatives from facilitating (3.199, below) 

• clarifying the requirement for dual criminality at both the taxpayer and 
facilitator level. (3.288, below) 

• providing better presented legislation with two separate offences of 
domestic tax fraud and overseas tax fraud (3.255, below) 

 
 
 

3. AAT response to the consultation paper on Tackling tax evasion: legislation and 
guidance for a corporate offence of failure to prevent the criminal facilitation of 
tax evasion 

 
Question A1. Do you believe that the draft legislation, when read with the 
draft guidance, adequately articulates the offence and defence? 
 

3.1. AAT believes that the draft legislation, when read with the draft guidance, does 
articulate the offence and defence. 

 
3.2. However, AAT recommends that the proposed legislation could be improved by 

including the following summary of the offence in an introductory paragraph to 
the legislation as outlined at condoc 2.1: 
 

The offence will have three stages:  
 
(1) criminal tax evasion by a taxpayer (either a legal or natural person) under     
the existing criminal law as defined in Paragraph 2(4)(a) 
 
(2) criminal facilitation of this offence by a person acting on behalf of the 
corporation, by taking steps with a view to being knowingly concerned in 
offences outlined in Paragraph 2(5)   
 
(3) the corporation’s failure to take reasonable steps to prevent those who 
acted on its behalf from committing the criminal act outlined at stage (2). 

  



 
3.3. AAT considers, however, that the defence requirement at paragraph 1(2) in the 

December 2015 draft and in the proposed guidance, “It is a defence for B to 
show that”, is adequate.  As a result there is no need to ratchet up the 
requirement to “prove” as in paragraph 2 (2) of the March 2016 legislation. 

 
3.4. AAT agreed in the earlier response (2.1, above), that the best model for the new 

failure to prevent the facilitation of tax evasion offence is to be found under 
section 7 of  the Bribery Act 2010. 

 
3.5. AAT’s reasoning for the opinion set out in 3.3 (above) is that AAT supports 

government opinion expressed in paragraph 2.18 and 2.19 of the earlier 
consultation document3 that the Bribery Act incentivises companies to put in 
place adequate procedures, promotes corporate good governance and “in the 
context of the facilitation of tax evasion, the government believes that it is right 
for corporations to take reasonable steps to prevent its agents from facilitating 
tax evasion” . 

 
3.6. Paragraph 3.1 (condoc) expresses the view that responses “felt that the 

guidance should set out a broad view of how corporations should go about 
creating reasonable procedures, and the hallmarks of such procedures, without 
being too prescriptive.”  

 
3.7. AAT considers that the proposed legislation achieves the right balance, which is 

well explained in the draft guidance. AAT expands on this at 3.35 (below). 
 

Question B1. Do consultees consider that this clause, when read with its 
associated guidance, will enable them to identify when a person acts for or 
on behalf of a corporation?  

 
3.8. AAT considers that Section 1(4) as amended, outlining the meaning of ‘relevant 

body and associated person’ to which the legislation applies, will enable 
facilitators to identify when a person acts for or on behalf of a corporation. 

 
3.9. AAT is of the view that a person criminally facilitating a tax offence should suffice 

for the new offence whether the associated person is an employee or a 
contractor and no corporation should be able “to contract itself out of the scope 
of the new offence by always acting through contractors rather than employees” 
(2.6, condoc). 

 
3.10. AAT also accepts that where a corporation fails to have prevention procedures in 

place and an employee, whilst at work, facilitates the tax evasion of a client of 
the corporation, the mere fact that the corporation gains no benefit should not 
prevent the corporation being found guilty of the new offence. 

 
Question B2. Do you believe the draft clauses, when read with the 
associated guidance, clearly exclude instances where the corporation’s 
representative is acting in a private capacity, rather than providing 
services for or on behalf of the corporation?  

 
3.11. AAT considers that the draft clauses, when read with the associated guidance, 

clearly exclude instances where the corporation’s representative is acting in a 
private capacity, rather than providing services for or on behalf of the 
corporation. 

 
3.12. AAT agrees that the offence should not extend to the situation where an 

individual facilitated tax evasion by advising a member of his or her family in a 
clearly private capacity.  

                                                      
3 Tackling offshore tax evasion: a new corporate criminal offence of failure to prevent the facilitation of  evasion - 
Publication date: 16 July 2015  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/445534/Tackling_offshore_tax_evasion_-_a_new_corporate_criminal_offence_of_failure_to_prevent_facilitation_of_tax_evasion.pdf


 
Question C1. Do you have any comments on the draft clause above, when 
read with the associated guidance? 

 
3.13. The draft clause referred to in question C1 is the definition of ‘Relevant body and 

associated person’ which means ‘a body corporate or partnership’ with 
partnership widely defined as (a) a partnership within the Partnership Act 1890, 
(b) a limited partnership under the Limited Partnership Act 1907 or (c) a firm or 
entity of a similar character formed under the law of the country.  

 
3.14. AAT notes that there is no specific mention of the Limited Liability Partnership 

Act 2000. Although paragraph 1(3)(c) “a firm or entity of a similar character 
formed under the law of a country” may include an LLP and the associated 
guidance clarifies that “the offence in section 2 in relation to tax owed in the UK, 
can be committed by any body corporate or partnership”  

 
3.15. AAT considers that for the sake of completeness and clarity that it would be 

prudent for the proposed new legislation to make specific reference to Limited 
Liability Partnership Act 2000. 

 
3.16. The definition as read in legislation is clear but the guidance does provide extra 

clarity by spelling out that “only bodies corporate (companies) and partnerships 
can commit the new offences…and cannot be committed by natural persons”.  

 
3.17. AAT also understands that the associated guidance continues to use the word 

“corporation” as convenient shorthand when speaking of those entities which can 
be subject to the offence. 

 
3.18. AAT considers that the associated guidance is helpful in explaining that the 

offence in section 2 in relation to tax owed in the UK, can be committed by any 
body corporate or partnership regardless of whether it is formulated under the 
law of the UK or the law of a foreign jurisdiction. 

 
Question D1. Do you believe that the legislation, when read with the 
associated guidance, makes it sufficiently clear in respect of what criminal 
acts a corporation can be liable for failing to prevent its representatives 
from criminally facilitating?  

 
3.19. AAT considers that the proposed legislation, when read with the associated 

guidance, does make it sufficiently clear in respect of what criminal acts a 
corporation can be liable for failing to prevent its representatives from criminally 
facilitating. 

 
3.20. The legislation referred to in question D1 covers Section 2 “Failure to prevent 

facilitation of UK tax evasion offences” detailing the government’s purpose (2.11, 
condoc), that corporations should be liable for failing to prevent the criminal 
facilitation of tax evasion by those who act on its behalf.  

 
3.21. The proposed legislation, when read with the associated guidance, now makes it 

clear that the new offence will be committed by a corporation where it fails to 
prevent an associated person criminally facilitating the evasion of a tax, and this 
will be the case whether the undeclared funds are inside or outside the UK. 

 
3.22. AAT notes that the proposed legislation also specifies that a criminal offence will 

have to have been committed at the taxpayer level, and that an offence must 
have been criminally facilitated by a person acting on behalf of a corporation. 

  



 
3.23. It is noted that the revised section follows a number of amendments from the 

December 2015 draft of section 2 “Meaning of Tax evasion facilitation offence 
and related terms” to clarify the language of the section which the government 
has renamed “Failure to prevent facilitation of UK tax evasion offences”. 

 
3.24. It is also noted that subsection 5 has been revised in order to clarify that “a 

person (A) facilitates the commission of a UK tax evasion offence by another 
person (B) by doing any of the following with the necessary knowledge or intent”. 
This is followed by a list of offences.  

 
Question E1. Do you agree that the domestic tax fraud and overseas tax 
fraud elements of the corporate offence are better presented as two 
separate offences? 

 
3.25. AAT agrees that the domestic tax fraud and overseas tax fraud elements of the 

corporate offence are better presented as two separate offences.  
 

3.26. The December 2015 draft at Section 2(2) defined tax evasion facilitation offence 
as (a) a UK tax facilitation offence, or (b) an overseas tax facilitation offence.  

 
3.27. AAT considers that presenting these as two separate offences as defined in 

Sections 2 and 3 of the proposed legislation does achieve government intention 
to emphasise the fact that where evasion of tax is a crime in a foreign jurisdiction 
then corporations should take reasonable steps to prevent their agents becoming 
complicit in the criminal evasion of those taxes and that corporations with a 
presence in the UK should be obliged to take reasonable steps to prevent their 
agents being complicit in criminal tax evasion, wherever that tax is owed.  

 
Question E2. The government welcomes stakeholder views on the new 
clauses, whether they sufficiently articulate the requirement for dual 
criminality at both the taxpayer and facilitator level, when read alongside 
the associated guidance. And whether they sufficiently articulate the 
requirement for dual criminality at both the taxpayer and facilitator level. 

 
3.28. The new clauses, when read alongside the associated guidance, do sufficiently 

articulate the requirement for dual criminality at both the taxpayer and facilitator 
level. 

 
3.29. AAT acknowledges that the draft Section 3(5) clarifies the proposed offence of 

“Failure to prevent facilitation of foreign tax evasion offences” and sufficiently 
articulates the requirement for dual criminality at both the taxpayer and facilitator 
level by clearly defining the terms “foreign tax evasion offence”, “foreign tax 
evasion facilitation offence” and how a person facilitates the commission of a 
foreign tax evasion offence.  

 
3.30. The examples given in the associated guidance of an offence of tax evasion 

under the German Fiscal Code and penalties under the Norwegian Penal code 
do help to illustrate conduct that contravenes the criminal law of another country 
relating to the evasion of tax and would, if that tax were owed to the UK, be a UK 
tax evasion offence constituting a foreign tax evasion offence. 

 
Question F1. Do you believe the amended draft legislation brings within 
scope only those corporations with a sufficient presence in the UK, or 
those corporations whose representatives are committing the relevant 
criminal act(s) from within the UK? 

 
3.31. AAT considers that the amended draft legislation only brings within scope those 

corporations with a sufficient presence in the UK, or those corporations whose 
representatives are committing the relevant criminal act(s) from within the UK. 



 
3.32. The changes made to the December 2015 draft do further clarify that B can only 

be guilty of the offence if, when the foreign tax evasion facilitation offence is 
committed, B is incorporated or formed in the United Kingdom or carrying on a 
business or other undertaking from an establishment in the United Kingdom 
where any act or omission constituting part of the foreign tax evasion facilitation 
offence takes place in the United Kingdom. 

 
G. Other comments? 
 

3.33. AAT notes that Section 4 requires the Chancellor of the Exchequer to publish 
guidance about procedures that relevant bodies can put in place to prevent 
associated persons from committing tax evasion offences. 

 
3.34. The associated guidance not only provides more clarity to stakeholders to 

interpret the legislation but also provides a statutory dimension in formally 
construing the statute, for example for appeal purposes.  

 
3.35. AAT is pleased to note the flexibility of the associated guidance which is not 

prescriptive and not a one-size-fits-all document but instead is intended to help 
relevant bodies of all sizes and in all sectors understand what sorts of 
procedures they can put in place to prevent persons associated with them from 
criminally facilitating tax evasion”. 

 
3.36. AAT supports HMRC’s approach whereby “the guidance is designed to be of 

general application and is formulated around six guiding principles, each 
followed by commentary and examples.”  

 
3.37. AAT recognises the way that government has listened to the previous 

consultation resulting in government redrafting the legislation to accommodate 
concerns of stakeholders. 

 
 
 
4. Conclusion 

 
4.1. AAT considers that the revisions to the proposed legislation, when read with the 

draft associated guidance, achieves greater clarity to the definition of the offence 
and defence (3.1, above). 

 
4.2. However, AAT recommends an introductory paragraph to highlight the three 

requirements for the offence. (3.2, above) 
 

4.3. AAT recommends that the list of types partnerships set out in Section 1(3) might 
include “Limited Liability Partnership Act 2000”4. 
 

4.4. The associated guidance (3.344, above) provides a helpful statutory dimension 
by formally construing the statute, for example for appeal purposes.  

 
4.5. AAT agrees the best model for the new failure to prevent the facilitation of tax 

evasion offence is section 7 of the Bribery Act (3.33- 3.44, above), because it 
incentivises companies to put in place adequate procedures to take reasonable 
steps to prevent its agents from facilitating tax evasion. 

 
4.6. AAT welcomes that the associated guidance is not prescriptive and shows 

flexibility with regards to requirements as to what are reasonable steps in 
preventing agents from facilitating tax evasion (3.355, above).  

 

                                                      
4 http://www.legislation.gov.uk/ukpga/2000/12/contents 



4.7. AAT explains at 3.88 (above) why Section 1(4) as amended, outlining the 
meaning of ‘relevant body and associated person’, will enable facilitators to 
identify when a person acts for or on behalf of a corporation or in a private 
capacity (3.111 above).  

 
4.8. AAT explains at 3.277 (above) why the two separate sections at Sections 2 and 

3 provides better presented legislation in defining offences of domestic tax fraud 
and overseas tax fraud. 

 
4.9. AAT will be happy to respond to Stages 4 and 5 of the Consultation Process as 

outlined in Section 6 condoc. 
 

 
 
5. About AAT 
 

5.1. AAT is a professional accountancy body with over 49,800 full and fellow 
members5 and 80,900 student and affiliate members worldwide. Of the full and 
fellow members, there are over 4,200 members in practice who provide 
accountancy and taxation services to individuals, not-for-profit organisations and 
the full range of business types. 

 
5.2. AAT is a registered charity whose objectives are to advance public education 

and promote the study of the practice, theory and techniques of accountancy and 
the prevention of crime and promotion of the sound administration of the law. 

 
 
 

6. Further information 
 

If you have any questions or would like to discuss any of the points in more detail then 
please contact AAT at: 

 
email: consultation@aat.org.uk and aat@taxpolicyadvice.com  

 
telephone: 020 7397 3088  

 
Aleem Islan 
Association of Accounting Technicians 
140 Aldersgate Street 
London 
EC1A 4HY  

 

                                                      
5 Figures correct as at 31 March 2016 
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