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1. Introduction 

 
1.1. The Association of Accounting Technicians (AAT) is pleased to have the opportunity to 

respond to the consultation on “Improving terms and conditions” (condoc), released on 1 
March 2016. 

 
1.2. AAT is submitting this response on behalf of our membership and for the wider public 

benefit. 
 

1.3. AAT has added comment in order to add value or highlight aspects that need to be 
considered further.   

 
1.4. AAT has focussed on the operational elements of the proposals and has provided 

opinion on the practicalities of implementing the measures outlined.   
 

1.5. Furthermore, the comments reflect the potential impact that the proposed changes would 
have on SMEs and micro-entities, many of which employ AAT members or would be 
represented by our operationally skilled members in practice. 

 
 
 
2. Executive summary 

 
2.1. The condoc calls for evidence to support the government’s ambition to reduce the 

complexity and increase the accessibility of terms and conditions, and thereby provide 
greater clarity for consumers and businesses. 

 
2.2. The call for evidence is seeking a better understanding of how consumers and 

businesses use terms and conditions, and how they could be improved to make them 
more user-friendly. 

 
2.3. In addition, the call for evidence asks for specific views on the value of: 

 
2.3.1. Building on the requirements of the Consumer Rights Act 2015 (CRA) for price 

and subject matter terms to be prominent and transparent so that it is easier to 
make comparisons between the terms and conditions offered by different 
suppliers (A2, condoc); 

 
2.3.2. Putting key facts together, bold and up front (A8, condoc); 
 
2.3.3. Making terms and conditions easier to navigate by grouping certain terms 

under clear headings.  More specifically, creating themes in terms and 
conditions so that the material that is required by law or regulators is 
distinguishable from terms that are at the discretion of the parties, or where 
terms and conditions go beyond minimum requirements (A5, condoc); 

 
2.3.4. Encouraging businesses to enable and support consumers to actively engage 

with terms and conditions;  
 

2.3.5. Increasing the incentive for business compliance with consumer protection and 
unfair term rules by granting enforcers civil powers to seek or impose fines 
(A16, condoc); 
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2.3.6. Whilst AAT recognises that it will not always be possible for terms and 
conditions to be short and snappy it is essential that certain key information is 
provided prior to purchase in a clear comprehensible manner.  Government has 
already introduced significant reforms to provide that if the most important 
elements of terms and conditions are not made sufficiently obvious to 
prospective buyers, they can be assessed for fairness and ruled not binding on 
the consumer.  AAT concurs that more can be done to aid clarity and improve 
consumer understanding; 

 
2.3.7. AAT acknowledges that the CRA has refreshed consumer protection 

legislation, but the effectiveness of the available remedies remains a concern.  
Civil enforcement action is limited in scope and does not contain sufficiently 
strong deterrence or reference to the previous harm or detriment caused; this 
means there may currently be a lack of incentive for businesses to stop using 
unfair terms or practices even when they are likely to be found to be unfair by a 
court. 

 
2.4. AAT supports the view that creating a power to apply or seek civil fines on businesses for 

non-compliance would encourage swifter compliance and deter future breaches.  New 
monetary penalties to enforce consumer protection law would be welcomed by the AAT 
(A16, condoc). 

 
 
 
3. AAT response to the consultation paper on Improving terms and conditions 

 
3.1. The following paragraphs outline AAT’s response to the proposals outlined in the call for 

evidence. 
 
A1) Do you use formal terms and conditions? 
 

3.2. AAT has mandated, as part of its licensing process, that a practicing member must hold 
a signed and current Letter of Engagement (LoE) on file for each and every client. This 
letter confirms the basis on which AAT licensed members provide services to clients so 
as to avoid any misunderstandings of their respective responsibilities. 
 

3.3. The impact of the letter of engagement is that 4,200 practising members need to have in 
place a LoE for over 300,000 individual and business clients (sole traders, partnerships, 
limited companies, charities etc). 
 

3.4. Our members’ LoEs cover such contractual areas, as: 

 nature of services 

 anti money laundering legislation 

 client monies 

 fees 

 terms of payment 

 late payment 

 commission or other benefits 

 ownership of records 

 file destruction 

 ethical guidelines 

 customer service 

 third parties 

 applicable law 

 disclaimer 

 agreement of terms. 
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3.5. A contract is a ‘meeting of minds’
1
 and each of the contractual areas outlined in 3.4 

(above) is an area where there is a potential for a dispute, therefore it is appropriate for 
the LoE to cover these areas. 

 
A2) In your view would a general requirement for key T&C terms to be “succinct, 
bold and upfront” encourage consumers to read them? 

 
3.6. AAT is supportive of any move to make T&C terms “succinct, bold and upfront” such 

action is likely to encourage greater numbers of consumers to read them.   
 

3.7. To improve readability AAT suggests the general requirements should be that: 
 

3.7.1. pricing and other core details (e.g. product or service specification and delivery 
date) are given the greatest prominence 

  
3.7.2. T&Cs are written in plain English; avoiding impenetrable jargon and legalese; 

and provided in normal size print 
 
A3) Have you changed your terms and conditions since the Consumer Rights Act 
came into force on 1st October 2015 (e.g. to ensure price and subject matter 
clauses are prominent and transparent)? 
 

3.8. AAT’s standard LoE templates are structured in such a way so as to ensure that the 
basis of calculating fees and the nature of services provided is clear to AAT members’ 
clients.  Prices and subject matter clauses are already prominent and transparent.  
 
A4) When ensuring that your terms and conditions are compliant with the law are 
there any areas you find particularly challenging? 

 
3.9. AAT works collaboratively as part of a working group with ACCA, ATT, CIOT and STEP 

to develop template letters of engagement for our members to use which reflect current 
law and practice. The working group instructs counsel to review the template LoEs and 
as such does not find any area particularly challenging. However, in the absence of 
support from a professional body, small businesses may be challenged in keeping up 
with the pace of changing requirements which come in a number of different ways 
through a number of different agencies, for example: 
 
3.9.1. the introduction of Automatic Enrolment (AE) which required changes to the 

services  
 

3.9.2. the introduction of the Automatic Exchange of Information (AEOI), including 
FATCA (Foreign Account Tax Compliance Act) which required changes to the 
terms. 

 
A5) How could you make Terms and Conditions documents easier to understand 
and more readily accessible to customers? (e.g. auto-opening of T&Cs online; a 
simple index; key facts sheets; other – please state) 
 

3.10. AAT would recommend that key facts are highlighted (e.g. in bold text) in the contract 
(LoE) which may make it easier for the customer (client) to assimilate. It would avoid the 
situation which may make the contract (LoE) void or voidable as outlined in 3.11 (below).  

 
3.11. AAT would not recommend a key facts sheet because for a contract to be valid there has 

to be an ‘offer’
2
 and ‘acceptance’

3
 and the offer needs to be communicated to the 

customer or client. Therefore, if there is a fact sheet and a LoE then both of these would 
need to be provided to the customer otherwise the courts may view the LoE as void or 

                                                      
1
 https://en.wikipedia.org/wiki/Meeting_of_the_minds 

2
 http://www.lawhandbook.org.au/07_01_02_elements_of_a_contract/ 

3
 http://www.lawhandbook.org.au/07_01_02_elements_of_a_contract/ 
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voidable. Providing both documents to the customer is likely to discourage engagement 
with the T&Cs. 
 

3.12. For lengthy contracts of 50 pages or more it may be appropriate to have an index, 
however, in general, AAT would not recommend the inclusion of an index as this would 
make the contract longer and more daunting for the customer.   AAT is of the view that 
an unintended consequence of implementing what could be perceived as arbitrary 
measures to deliver ‘clarity’ would be that all parties’ interests may not be fully 
safeguarded. T&C documents therefore ought to be as long as is necessary in order to 
manage the expectations of the business relationship, protecting both the customer and 
supplier on an equitable basis, mindful of relevant legislation. 

 
A6) Do you foresee any problems in making it clear that where tick boxes are used, 
ticking the box should always mean “I want/agree to this service”? 

 
3.13. AAT does not foresee a problem with a tick box approach.  

 
3.14. From a point of view of ensuring consistency and a common expectation from customers 

AAT further contends that a tick box approach should be used to indicate consent.  
 
A7) If you maintain customer accounts relating to continuing services would you 
be able to provide a clear track of changes in Terms and Conditions in the account 
history with the impact illustrated? 
 

3.15. As a membership organisation AAT could provide a clear track of changes in Terms and 
Conditions on a version by version basis but would not be able to provide this information 
in the case of long term accounts. 
 
A8) Could you fit key terms onto the equivalent of two smartphone screens if 
asked? 
 

3.16. AAT does not believe it will be possible to fit key terms onto the equivalent of two 
smartphone screens given all the terms and conditions (3.4, above) which are necessary 
in order to have a contract that reflects the requirements of both parties. AAT would point 
out that many of the terms listed in 3.4 (above) are for the benefit and protection of the 
customer (client) e.g. the handling of client monies.  

 
A9) Have you had to rely on T&Cs in disputes with customers? 
 

3.17. As previously stated (3.2, above) AAT has mandated, as part of its licensing process, 
that a practicing member must hold a signed and current LoE on file in respect of all of 
their clients. 
  

3.18. In the event of a complaint made directly to AAT by a member’s client AAT’s 
Professional Standards Team will usually request a copy of the LoE. 
 
A10) Have you ever adjusted your T&Cs following a (potential) customer request 
or complaint? 
 

3.19. AAT members can, and do, suggest changes to the template LoE and the suggestion 
would be considered and, if appropriate, the LoE would be updated. 

 
A11) Have you considered or used ways for your sales staff to encourage greater 
customer engagement with T&Cs (e.g. by completing a questionnaire in return for 
benefits or discounts)? 
 

3.20. Based on our experience and in the context of this response document AAT is unable to 
provide a helpful response to this question. 
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A12) Do your terms and conditions restrict use of competitors’ software or media 
on your product? 
 

3.21. The AAT template LoE does not restrict the use of competitors’ software or media.  
 
A13) How do you explain to customers how their personal data will be used by 
your and other businesses and confirm their consent for doing so? 
 

3.22. In respect of confidentiality AAT licensed members explain to clients: 
 

“Communication between us is confidential and we shall take all reasonable steps to 
keep confidential your information except where we are required to disclose it by law, 
by regulatory bodies, by our insurers or as part of an external peer review. Unless we 
are authorised by you to disclose information on your behalf this undertaking will 
apply during and after this engagement. 
 
We may, on occasions, subcontract work on your affairs to other tax or accounting 
professionals. The subcontractors will be bound by our client confidentiality terms.  
  
We reserve the right, for the purpose of promotional activity, training or for similar 
business purpose, to mention that you are a client. As stated above we will not 
disclose any confidential information.” 

 
A14) Where do you think consent on the use of personal data (e.g. sharing of data 
with third parties) would best be covered? 
  

3.23. The use of personal data is an essential contractual term which should be contained in 
the LoE. 
 
A15) If requested could you tell customers all the other organisations that have 
access to the data you hold on them? 
 

3.24. Practicing members should be able to advise their clients regarding all the other 
organisations that have access to the data held on them. However, clients are usually 
aware of this given that members ask their clients to review the tax returns or accounts 
prior to submission to HMRC or Companies House respectively. 

 
A16) Is there a need to give enforcers more effective tools to enforce consumer 
protection law? 
 

3.25. AAT recommends consulting the enforcing agencies and ask for evidence to identify 
whether they need more effective tools or more human resources in order to enforce 
consumer protection law.  

  
A17) What would be the main benefits, costs and drawbacks from having an option 
to impose civil monetary penalties for non-compliance by business? 
 

3.26. AAT recognises that the main benefits from having an option to improve civil monetary 
penalties for non-compliance by businesses could be an aid to compliance. 
 

3.27. AAT envisages that civil monetary penalties would be set at an appropriate level to act 
as a more visible deterrent to non-compliance and incentivise faster correction when 
businesses are alerted to breaches.   

 
3.28. AAT presumes that the cost of imposing monetary penalties would be absorbed within 

the cost of the penalty. 
 

3.29. AAT recognises that new primary legislation may be needed.  Although provisions of the 
Regulatory Enforcement and Sanctions Act 2008 (RESA) might be used, it can only be 
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used where existing criminal sanctions exist.  The biggest drawback therefore is that it 
would leave out a significant area of consumer protection including Unfair Terms. 

 
3.30. AAT considers that there would be benefit in making a distinction between those 

businesses that are wilfully seeking to gain advantage over their customers and those 
that are doing so unintentionally. The focus should be on bringing all businesses into 
compliance without introducing unnecessary extra regulatory burden. This would be best 
achieved through seeking to understand the rationale behind business behaviour in order 
to be better able to address it.   
 
A18) If civil monetary penalties were to be introduced should this be done via:  
a) administrative decisions by enforcers   
(subject to appropriate procedural checks and balances and appeal mechanisms)  
b) reference to civil courts 
c) To a limited extent through enhancing existing powers under the RES Act 
d) other ways (please specify) 
 
 
a) administrative decisions by enforcers   

(subject to appropriate procedural checks and balances and appeal mechanisms)  
 

3.31. AAT believes that the current position and variety of enforcement tools is providing 
insufficient incentive for businesses to comply with the law, and agree that new monetary 
penalties are necessary.  It is important that national regulators have the flexibility and 
discretion to make judgements on the most damaging breaches and their impact on 
consumers and the market. 
 

3.32. AAT recognises that some UK regulators, such as the sector regulators and the 
Information Commissioner’s Office, already have the option of administrative fines 
available.  AAT recommends that the Competition and Markets Authority would benefit 
from the enhanced enforcement tools, in support of its cross cutting powers, and 
potentially other national regulators. 

 
b) reference to civil courts 

 
3.33. AAT recognises that whilst enforcers may apply to civil courts for Enhanced Consumer 

Measures (ECMs), these have as their primary aim consumer redress and only seek to 
restore the balance; they do not have a punitive element for which separate criminal 
proceedings would currently be necessary – and these are often not possible.  ECMs 
may also not be appropriate in all cases, for example, where no financial loss to 
consumers has yet occurred but preventative action is needed. 

 
c) To a limited extent through enhancing existing powers under the RES Act 

 
3.34. As discussed previously (A17, 3.32), AAT recognises that new primary legislation may 

be needed.  Although provisions of the Regulatory Enforcement and Sanctions Act 2008 
(RESA) might be used, it can only be used where existing criminal sanctions exist, 
resulting in a significant area of consumer protection including Unfair Terms not being 
included. 

 
d) other ways (please specify) 
 
AAT has no comments on this question. 
 
A19) Should any new fining powers apply to all consumer protection rules 
including unfair terms? 
(Yes, apply to all; No only to a limited number (specify which ones); No – none at all) 
 

3.35. Yes, it is AAT’s view that any new fining powers should apply to all consumer protection 
rules subject to a test of proportionality and fairness. It is unreasonable to expect micro-
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businesses for example, to have gathered extensive knowledge and understanding of 
legal provisions for consumers, however it is reasonable to expect these businesses to 
have made appropriate endeavours to comply in all circumstances. 

 
A20) Which enforcement bodies should be included if administrative or civil court 
powers to impose monetary penalties were they to be granted? 

 
3.36. AAT recommends that the following enforcement bodies should be included if 

administrative or civil court powers to impose monetary penalties are granted: 
 

 Competition and Markets Authority (CMA) - consumer protection 

 Sector regulators such as OfGem, OfCom 

 Financial Conduct Authority (FCA) - regulation of consumer credit 

 Local Trading Standards 

 Department of Enterprise, Trade and Investment, Northern Ireland 

 All designated consumer enforcement bodies. 
 

3.37. AAT recognises that the above mentioned bodies have considerable experience of 
consumer protection and would benefit from the enhanced enforcement tools, in support 
of their cross cutting powers.  
 

 
 

4. Conclusion 
 

4.1. AAT supports the view that succinct, bold and upfront terms and conditions would 
encourage consumers to read them.  
 

4.2. AAT suggests that it would be helpful to have access to one website that lists the 
relevant current laws that apply to business, perhaps in a checklist format that is kept up 
to date.   

 
4.3. It is recognised by AAT that powers are most needed for consumer protection outside 

the regulated sectors, particularly in the area of online products and services or that 
where these powers already exist there is a need to ensure greater levels of consumer 
understanding as to how they might seek redress through using these powers.   

 
4.4. AAT supports an option to impose civil monetary penalties where appropriate and 

proportionate for non-compliance by businesses, encouraging swifter compliance and 
deterring future breaches. AAT recognises that new primary legislation may be needed. 

 
4.5. AAT recommends consulting the enforcing agencies

4
 and asking for evidence to identify 

whether there is a need for more effective tools or more human resources in order to 
enforce consumer protection law. 

 
4.6. AAT supports the view that new fining powers should apply to all consumer protection 

rules, including unfair terms.  
 
 

 
  

                                                      
4
 Competition and Markets Authority, OfGem, OfCom, Financial Conduct Authority, Local Trading Standards, Department of 

Enterprise, Trade and Investment (Northern Ireland) and all designated consumer enforcement bodies 
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About AAT 
 

4.7. AAT is a professional accountancy body with over 49,800 full and fellow members
5
 and 

80,900 student and affiliate members worldwide. Of the full and fellow members, there 
are over 4,200 members in practice who provide accountancy and taxation services to 
individuals, not-for-profit organisations and the full range of business types. 

 
4.8. AAT is a registered charity whose objectives are to advance public education and 

promote the study of the practice, theory and techniques of accountancy and the 
prevention of crime and promotion of the sound administration of the law. 

 
 
 

5. Further information 
 

If you have any questions or would like to discuss any of the points in more detail then please 
contact AAT at: 

 
email: consultation@aat.org.uk and aat@taxpolicyadvice.com  

 
telephone: 020 7397 3088  

 
Aleem Islan 
Association of Accounting Technicians 
140 Aldersgate Street 
London 
EC1A 4HY  

 
 

                                                      
5
 Figures correct as at 31 March 2016 
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