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1. Introduction 

 
1.1. The Association of Accounting Technicians (AAT) is pleased to have the opportunity to 

respond to the consultation paper on Intermediaries Legislation (IR35): discussion 
document (Condoc), released on 17 July 2015. 

 
1.2. AAT is submitting this response on behalf of our membership and from the wider public 

benefit of achieving sound and effective administration of taxes. 
 

1.3. AAT has added comment in order to add value or highlight aspects that need to be 
considered further.   

 
1.4. AAT has focussed on the operational elements of the proposals and has provided 

opinion on the practicalities in implementing the measures outlined.   
 

1.5. Furthermore, the comments reflect the potential impact that the proposed changes would 
have on SMEs and micro-entities, many of which employ AAT members or would be 
represented by our operationally skilled members in practice. 

 
 
2. Executive summary 

 
2.1. AAT notes that this discussion document follows a considerable amount of debate on the 

subject of intermediaries and IR351, known to different people as disguised remuneration 
or disguised employment. 

 
2.2. The discussion document recognises that there have been many prior attempts (para 3, 

page 2, Condoc) to tackle what HMRC refers to as widespread non-compliance and 
unfairness created by those who take the decision to trade their skills and expertise 
rather than be employed (para 3, page 2, Condoc). 
 

2.3. AAT welcomes HMRC’s decision to engage with interested parties in respect of what 
they consider to be an abuse of the tax and National Insurance Contribution (NIC) 
legislation.   

 
2.4. AAT hopes that the outcomes, of what is likely to be ongoing consultation activity, will be 

clear and unambiguous rules in respect of the tax-treatment of income arising from work 
personally performed.  

 
2.5. AAT is concerned that the discussion paper concentrated too heavily on the concerns 

HMRC has about loss of revenue and perceived abuse and too little on the 
disadvantages accruing to exponents of Personal Service Companies (PSCs).  For 
example their loss of employment rights and reduced employment benefits to owners 
whose relationship with the client or end user is too close. 
 

2.6. There is a possibility that the focus on the impacts to tax revenue will detract from the 
progress the Department of Business, Innovation and Skills (BIS) is making in assisting 
micro entities in growing their businesses. 

 
  

                                              
1 Inland Revenue Press Release 35 (IR35) 
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3. AAT response to the discussion paper on Intermediaries legislation (IR35) 

 
3.1. The following paragraphs outline AAT’s response to the proposals set out in the 

discussion paper. 
   

3.2. AAT acknowledges the current process is confusing both for engagers and contractors 
alike.  Engagers are required to use HMRC’s Employment Status Indicator tool (ESI) in 
order to determine whether the specialist they are planning to engage should be paid 
gross, or paid through their payroll as a quasi-employee.  
 

3.3. There is considerable determination on the part of an engager to avoid using the ESI and 
not necessarily for the purposes of avoiding the employer’s national insurance charge. 
Many engagers will genuinely be contracting a specialist for a very short period and for a 
specific purpose.  As a consequence the engager will not seek to extend employment 
rights to such contractors. 
 

3.4. In extreme cases engagers have been reported to place a contractor on their payroll for 
the purposes of protecting themselves against HMRC’s compliance regime, even though 
the contractor concerned was demonstrably not an employee.  
 

3.5. Specialists will often find themselves categorised as external as a consequence of the 
ESI and unlike the engager’s employees the specialists will not accrue any form of 
employment rights or employment benefits. Nevertheless, they face the possibility that 
they will effectively be subjected to the same taxes as the engagers employees through 
the application of the deemed employment calculation (3.7, below). 
 

 
 
The government welcomes views on the current IR35 system, and specifically on:  
 
• Any evidence on the use of other types of intermediaries, aside from PSCs, to which 
IR35 may apply. 
 
 

3.6. AAT considers the list of intermediaries used by HMRC to be correct. 
 

3.7. From time to time members have shared that, on occasion, HMRC officers appear to 
take the view that established partnerships where the partners perform work personally 
for clients and larger limited companies where the directors are performing work 
personally alongside the business’s employees, should use the deemed employment 
calculator in order to determine the amount of taxes due2. 

 
 
The government welcomes views on the current IR35 system, and specifically on:  
 
• Any evidence on how PSCs currently operate IR35 and the issues the rules create for 
individuals and businesses across the market. 
 
 

3.8. Owner managed businesses (OMBs) employ a variety of different approaches to 
operating IR35 depending on their background, the type of client they work for and the 
degree of understanding they and their business adviser have on the matter. 
 

3.9. Many engaged in this area appear to be coerced3 by their employers to change their 
status to self-employed in order to reduce the employers operating costs.  For example 

                                              
2 https://w ww.gov.uk/guidance/ir35-w hat-to-do-if-it-applies  
3 http://w w w.royalmailgroup.com/sites/default/f iles/SF_ow ner_driver_scheme_overview _0.pdf  

https://www.gov.uk/guidance/ir35-what-to-do-if-it-applies
http://www.royalmailgroup.com/sites/default/files/SF_owner_driver_scheme_overview_0.pdf
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by avoiding the employer’s National Insurance contribution and costly employer’s 
pension contributions. 
 

3.10. All too often new contractors are unaware of the implications arising out of their status 
change. Often contacts are constructed by the former employers or they find themselves 
in the hands of an umbrella company which handles all the contractual and billing 
requirements for them. 
 

3.11. If a contractor decides to leave the services of the umbrella company or undertake their 
own contract and billing arrangements they, or their adviser, are left facing a 
considerable amount of work in placing them in a compliant arrangement.  

 
3.12. AAT is aware of a case concerning an administrative worker engaged via umbrella 

arrangements until they found employed work and who was subsequently assessed, by 
HMRC, in respect of unpaid taxes and yet the umbrella company was unaffected. 
Unfortunately, the person affected was able to recover any money. 
 

3.13. In a second instance our member’s client was persuaded to leave their employment only 
to be immediately reengaged as an external contractor. In this second case the contracts 
were constructed by the former employer and all billing and accounting was handled by 
an umbrella company established by the former employer. Furthermore, the arrangement 
also included the use of overseas loans trusts. Subsequently they were assessed, by 
HMRC, in respect of unpaid taxes and yet the umbrella company was unaffected. 

 
3.14. Sadly, as is all too common the contractor was unaware of the illegality of the set up and 

in any case felt he had little choice but to comply or face a long period of unemployment. 
 

3.15. Of paramount concern to AAT is that many of contractors are unaware of the implications 
of engaging through a PSC. Indeed, many are coerced into such arrangements as a 
means of continued employment. They are on their own and ill-advised and ill-prepared 
in respect of such endeavours. 
 

3.16. In summary, there are a variety of approaches to the issue of deemed employment and 
as mentioned above for compliance it very much depends on the skills, knowledge and 
background of the contractor and their adviser. Many of these contractors express shock 
when they find out that despite having no employment, no paid holidays, no rights to 
minimum pay, benefits or any form of notice they are expected to pay the same taxes as 
someone who does enjoy these extensive rights. 
 
 
The government also welcomes views on options for reform, and specifically on:  
 
• Any proposals for how to improve the effectiveness of IR35 that meet the objectives 
outlined in this document. 
 
 

3.17. AAT is of the view that HMRC’s existing published guidance could be clearer in respect 
of how to differentiate between PSC’s which are trading and those where the 
owner/manager(s) are simply replacing employment with long term invoicing. 
 

3.18. Current HMRC guidance gives rise to anomalies such as those given in the following 
scenario in which a single director/shareholder business is engaged to install and 
maintain decorative fish tanks for both domestic and corporate clients (a total of 50 to 75 
individual clients in a 12 month period). From AAT’s perspective the scenario is pretty 
clearly one of a trading activity.  However, HMRC guidance would seem to suggests that 
as the work is performed personally by the business owner there will be occasions where 
a deemed employment calculation must be made.  
 

3.19. AAT considers that more work is required in order to establish those PSC’s where one or 
more members are performing work personally and are for just one client. 
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3.20. AAT recommends that a version of the ESI tool specific to the professional services 

should be designed. While there is no doubt that the current version of the ESI is 
significantly better than its predecessor, it still appears to best suited to those operating 
in the construction industry. Indeed, many of the terms and expressions do not lend 
themselves to the professional services well. 
 

3.21. If AAT’s recommendation (3.20, above) was to be adopted it would set a precedent. 
Similar facilities have been introduced in other countries, Australia4 being an example. 
 

3.22.  AAT together with its fellow representative bodies would be willing to assist in the design 
of an enhanced version of the current ESI. 
 

3.23. AAT considers that HMRC in its guidance should make it clear that the wholesale 
transfer of employed-staff to self-employment does not absolve the employer from their 
responsibilities as an employer, or from employment costs.  
 

3.24. In addition AAT considers that there is a clear need for better guidance and more 
importantly assurances for those who are truly trading and who need to be left to 
compete openly and fairly with their competitors rather than face the increased cost of 
compliance with the deemed employment calculation. 
 
 
The government also welcomes views on options for reform, and specifically on: 
 
• Any views on the potential option outlined in this document which would result in the 
engager taking on a greater role in being responsible for operating IR35, including: 
 

- Whether such an approach would be effective in achieving the objectives 
outlined in this document.  

- How it could be made as straightforward as possible for engagers to determine 
whether IR35 should apply as part of their routine hiring conversations.  

- Whether there are particular sectors or types of engagers which would face 
particular challenges.  

- How such an approach should work where a PSC is engaged by an individual 
rather than another business, and if there should be different rules which apply in 
these circumstances.  

- Any other views on the impacts of such a change and how they might be 
addressed to minimise any additional burden on engagers. 

 
 

3.25. AAT is not opposed to the idea of engagers playing a greater role in ensuring a better 
level of compliance with tax responsibilities. In fact it would not set a precedent as many 
are currently required to comply with similar requirements under the operation of 
Construction Industry Scheme Rules (CIS). 
 

3.26. It can be seen that if a system similar in manner to the CIS scheme was designed, 
implemented and enforced with greater safeguards it would offer a greater degree of 
protection for the contractor. 
 

3.27. Any business wishing to use the services of a specialist contractor, irrespective of its 
size, would be required to register as a user and seek guidance on the deduction rules to 
operate when paying the contractor.  The contractor, in turn, would similarly be 
registered and have submitted an application for deduction status within HMRC’s 
database. 
 

                                              
4 https://w ww.ato.gov.au/Calculators-and-tools/Employee-or-contractor/ 



6 

3.28. The engager would operate the deduction as specified by HMRC and then incorporate 
that in the returns made at the end of the tax/financial year.  Such an arrangement 
mirrors the current set up for CIS. 
 

3.29. On a monthly basis HMRC would be supplied with sufficient information to then be in a 
position to determine if the work being done constitutes employment or trade.  

 
3.30. In instances where the relationship between the hirer and the contractor is clearly too 

close, or appears too close for it to be a trading / self-employment relationship 
determination of employment could be issued and the engager prevented from avoiding 
the responsibilities of an employer, whilst the contractor will be protected from being 
denied parity of treatment with the hirers existing workforce. 

 
3.31. While at first sight the principal of a regime similar to the CIS regime to other industry 

sectors seems straightforward it would not be achieved without the imposition of an 
administration burdens on all parties.  

 
3.32. Contractors would have to deal with complex VAT issues on their received payments. 

Engagers would have to design and follow a robust due diligence process to ensure they 
were not in a position where they can be accused of complicity in a false self-
employment arrangement. Engagers would be registered and then submit to HMRC their 
intention to hire someone who claims to be an external contractor.  
 

3.33. Furthermore, HMRC would have to design and set up a system of checks on potential 
traders and contractors, and have a database capable of giving approval to payments or 
otherwise and to determine the correct status of the contractor and the related deduction 
rate, if any. 
 

3.34. The danger in respect of the above is that, in many cases, engagers might simply ignore 
the compliance requirement and leave the responsibility to comply with the contractor, as 
they do now, and on the current information available from AAT members in respect of 
the CIS system they have a good chance of doing so unchallenged. 
 

3.35. If non-compliance was to develop unchecked it would leave contractors in exactly the 
same position as they are now. In other words, unclear if they have a responsibility to 
engage with the deemed employment calculation and, if deductions have been operated 
against them, then making some effort to recover the deduction made by the engager, 
which may or may not have been declared to HMRC. 
 

3.36. To insist (para 2, page 8, condoc) that engagers have IR35 discussions with each and 
every specialist contractor that they might wish to engage presupposes that the engager 
knows what they are supposed to be checking. 
 

3.37. AAT does not consider that there should be any difference in treatment whether an 
external specialist is hired by an individual or a larger business. In many instances an 
owner-managed single-person close company will engage a specialist, similar to 
themselves, in order to fulfil a contract when it does not have time or staff-resource in 
house.  
 

3.38. AAT considers that the specific detail of the contractual arrangement between the two 
parties is the important issue at hand and not the relative size of the parties concerned. 
An engager of expert services is an engager whether they are a single director company 
or a multi-national business. 
 

3.39. AAT members will often be involved in such arrangements, particularly members  in 
practice (MiPs) as our MiPs scheme rules require all practicing members to have back-
up arrangements (an alternate in place) in order to guarantee continuity of service to 
clients during periods of holiday or sickness absence.  
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The government also welcomes views on options for reform, and specifically on: 
 
• Any views on the implications of a change in the test which determines whether IR35 
applies, both positive and negative, and what stakeholders’ preferred approach would 
be. 
 
 

3.40. According to HMRC guidance5 the first test to apply when a self-employed contractor is 
being engaged is the employment test where it states “... the client must consider your 
employment status to ensure they fulfil any tax and National Insurance contributions 
liabilities of their own.” 
 

3.41. The next test is whether or not it would, on the balance of evidence and were it not for 
the intermediary, be employment. The question is whether the engager is avoiding the 
employment route for some unjustifiable reason. The guidance at the same location 
states “You need to assess what that relationship would be (your employment status) if 
there were no intermediary involved.”  

 
3.42. The above two tests allows joint responsibility to assess a contract in a proper manner. 

However, whilst this seems clear enough, AAT is concerned that too many engagers fail 
to undertake, or even acknowledge their responsibility to carry out their first 
responsibility. In too many cases it is left to the contractor to make the determination. 
 

3.43. AAT is of the view that neither the engager nor the contractors are well placed to make 
an accurate assessment of the relationship or make the required status determination.  

 
3.44. Furthermore, many specialist status-advisers given the same facts would struggle to 

reach the same determination.  
 

3.45. Additionally, calls to the HMRC’s specialist unit can elicit different status-rulings based on 
exactly the same evidence. 
 

3.46. Before considering IR35 tests AAT believes there is a clear requirement for a mandatory 
employment test to be imposed upon engagers to ensure they are acting reasonably and 
lawfully by not avoiding the employment of the person they wish to engage. By 
implementing this proposal all parties could openly engage in debate about the nature 
and conduct of a particular arrangement required to meet the needs of the engager. 
 

3.47. AAT considers that the existing case-law tests are adequate and have been serving 
those who understand their implications.  

 
3.48. For example Hall v Lorimer is one of the clearest descriptions of trading whereby the 

parties, including HMRC, step back and look at the arrangement as a whole instead of 
picking at each individual test. In this way it is often obvious that a specialist is trading, 
has a multitude of clients for whom differing services under differing contractual 
arrangements are being performed. 
 

3.49. AAT consider there is no single test which HMRC can reasonably impose upon engagers 
and contractors. Indeed, only a proper assessment of the contractual arrangements and 
their actual performance can possibly reveal the true status of the relationship. 
 

3.50. It is right to consider what the engager would normally do to obtain the expertise they are 
currently engaging, employ someone or hire in an external contractor and if it is clear that 
normally they employ and now they are simply avoiding the employment route to save 
themselves the cost of doing so, then measures need to be in place to deal with it 
 

 

                                              
5 https://w ww.gov.uk/guidance/ir35-f ind-out-if-it-applies 

https://www.gov.uk/guidance/ir35-find-out-if-it-applies
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4. Conclusion 
 

4.1. AAT welcomes the publication of this discussion document covering the subject of IR35.  
It is clear to all parties that the current process does not work for any of the relevant 
parties. 
  

4.2. It is AAT’s view that the focus of the published discussion document is wrongly brought 
to bear on the non-complaint nature of contracting when in fact the greater concern 
should be in respect of the widespread loss of employment rights. 
 

4.3. While the idea that engagers could take on a greater role in enforcing IR35 deductions 
on behalf of HMRC is well intentioned AAT considers that as many engagers currently 
fail to assess an engagement for employment, see 3.42above, they are unlikely to 
adequately determine deduction status for individual engagements. In fact we see the 
risk that engagers will do the same as many contractors do in the CIS process and take 
deductions, pass some of these on to HMRC but not issue any form of evidence to the 
engaged person that this has been done, leaving the specialist with a shortfall when 
completing the final accounts and returns. As HMRC are not enforcing the CIS rules on 
contractors then a similar approach to engagers in IR35 will result in considerable losses 
to those who are least able to afford it. 

 
 
5. About AAT 
 

5.1. AAT is a professional accountancy body with over 49,300 full and fellow members 6 and 
76,400 student and affiliate members worldwide. Of the full and fellow members, there 
are over 4,100 members in practice who provide accountancy and taxation services to 
individuals, not-for-profit organisations and the full range of business types. 

 
5.2. AAT is a registered charity whose objectives are to advance public education and 

promote the study of the practice, theory and techniques of accountancy and the 
prevention of crime and promotion of the sound administration of the law. 

 
 

6. Further information 
 

If you have any questions or would like to discuss any of the points in more detail then please 
contact AAT at: 

 
email: consultation@aat.org.uk and aat@palmerco.co.uk 

 
telephone: 020 7397 3088  

 
Aleem Islan 
Association of Accounting Technicians 
140 Aldersgate Street 
London 
EC1A 4HY  

 

                                              
6 Figures correct as at 30 June 2015 
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