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1. Introduction 

 
1.1. The Association of Accounting Technicians (AAT) is pleased to have the opportunity to 

respond to HM Revenue and Custom’s consultation document on “Off-payroll working in 
the public sector: reform of the intermediaries legislation”, released on 26 May 2016 (the 
condoc). 

 
1.2. AAT is submitting this response on behalf of its membership and for the wider public 

benefit of achieving sound and effective administration of taxes. 
 

1.3. AAT has added comment in order to add value or highlight aspects that need to be 
considered further.   

 
1.4. AAT has focussed on the operational elements of the proposals and has provided 

opinion on the practicalities in implementing the measures outlined.   
 

1.5. Furthermore, the comments reflect the potential impact that the proposed changes would 
have on SMEs and micro-entities, many of which employ AAT members or would be 
represented by our operationally skilled members in practice. 

 
 
2. Executive summary 

 
2.1. AAT notes that this condoc has been issued in the wake of a considerable amount of 

debate on the subject of intermediaries and IR35
1
, which is also referred to as disguised 

remuneration or disguised employment. 
 

2.2. The condoc recognises HMRC’s attempt to tackle what it considers to be widespread 
non-compliance and unfairness created by the creation of intermediary companies to 
provide services to clients who, but for the presence of the intermediary, would be 
employees of the engaging entity (para 3, Foreword page 4 condoc). 
 

2.3. AAT welcomes HMRC’s decision to engage with interested parties in respect of what it 
considers to be an abuse of the tax and National Insurance Contribution (NIC) 
legislation.   

 
2.4. AAT hopes that the outcomes will represent clear and unambiguous legislation and 

guidance in respect of the tax treatment of income arising from work personally 
performed.  

 
2.5. AAT remains concerned that the discussion paper

2
 and condoc each concentrate too 

heavily on the concerns HMRC has about loss of revenue/ perceived abuse and too little 
on the disadvantages accruing to owners of Personal Service Companies (PSCs).  For 
example, loss of employment rights and reduced employment benefits (see 3.6 below). 
 

2.6. There remains the possibility that a single focus on taxing IR35 revenue will detract from 
the progress the Department for Business, Energy & Industrial Strategy (BEIS)

3
 is 

making in assisting micro entities in growing their businesses. Ideally therefore, the two 
departments should cross-refer in this regard to ensure the work of one department is 
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2
 Intermediaries Legislation (IR35): discussion document 
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not pulling in the opposite direction to the work of the other, in accordance with OTS 
recommendations. (see 3.13 and 3.14 below) 

 
 

3. AAT response to the consultation on Off-payroll working in the public sector: reform of 
the intermediaries legislation 

 
3.1. The following paragraphs outline AAT’s response to the proposals set out in the condoc. 

   
3.2. AAT acknowledges the current process is confusing both for engagers and contractors 

alike.  Engagers can choose to voluntarily use HMRC’s Employment Status Indicator tool 
(ESI) in order to determine whether any individual they are planning to engage should be 
paid gross, or paid through their payroll as a quasi-employee.  
 

3.3. As observed in an earlier response document
4
 it is evident that there is still widespread 

avoidance of using the ESI – however, this is not necessarily purely for the purposes of 
avoiding the employer’s national insurance charge.  

 
3.4. Many engagers genuinely contract an individual for a short period and specific purpose.  

As a consequence, the engager would naturally not seek to extend employment rights to 
such contractors. 
 

3.5. Indeed, as observed in the earlier response referenced above, in other instances 
engagers have reportedly placed contractors on their payroll even though the contractor 
concerned was demonstrably not an employee simply to mitigate risk, which cannot be 
correct either.  
 

3.6. AAT considers that under the proposed revised legislation, some workers could still find 
themselves categorised as “external contractors” and, unlike the engager’s employees, 
will not accrue any form of employment rights or employment benefits. Nevertheless, 
they face the possibility that they will effectively be subjected to the same taxes as the 
engager’s employees through the application of the deemed employment calculation. 
 

3.7. Owner managed businesses (OMBs) employ a variety of different approaches to 
operating IR35 depending on their background, the type of client they work for and the 
degree of understanding both they and their business adviser have on the matter. 
 

3.8. There is a wealth of evidence to suggest workers in the private sector have been 
coerced

5
 by their employers to change their status to self-employed in order to reduce 

employers’ NICs and pension contributions, and perhaps more importantly, to remove 
employment rights.   

 
3.9. In the public sector, this has arisen, in the main, as an unintended consequence of 

successive governments’ austerity measures, which resulted in the reduction of 
headcount as a method of cutting payroll costs

6
.  Many individuals were then re-engaged 

on self-employed contracts (usually enjoying higher pay rates) under the often weak 
justification of business continuity and retaining specialist knowledge.  
 

3.10. New contractors are often unaware of the implications arising out of a status change. 
Often, self-billing arrangements and contracts for services are implemented by their 
former employers, or they find themselves in the hands of an umbrella company which 
handles all the contractual and billing requirements for them. 
 

                                                      
4
 AAT response to Intermediaries legislation (IR35) discussion document (PDF) 

5
 https://www.theguardian.com/business/2016/jul/18/how-hermes-couriers-shoulder-insecurity-of-internet-shopping-boom 

http://www.bbc.co.uk/news/business-36843386  
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3.11. This usually ties the hands of the contractor, whose only alternative would be to pay an 
adviser to undertake the work or else carry out a considerable amount of administrative 
work themselves.   

 
3.12. Many contractors are unaware of the implications of engaging through a PSC and are 

unrepresented by a professional adviser or do not receive proactive advice from an 
expert in this area of taxation. Indeed, many are coerced into such arrangements as a 
means of continued employment. They are often alone, ill-advised and ill-prepared. 

 
3.13. To summarise, there are a variety of approaches to the issue of deemed employment.  

The level of compliance very much depends on the skills, knowledge and background of 
the contractor and their adviser. Many contractors express shock when they find out that 
despite having no employment rights, no paid holidays, no rights to minimum pay, 
benefits, expenses, pension or notice period, they are expected to pay the same taxes 
as someone who does enjoy these rights.  

 
3.14. BEIS is also involved in assisting new start-up companies and micro-businesses and yet 

there seems to be an absence of a connection between that particular department and 
this proposed revision to the IR35 legislation. 

 
3.15. AAT considers that more research should be undertaken by HMRC in order to establish 

an understanding of the number of those PSC’s where one or more members are 
performing work personally for just one client. 
 

3.16. AAT considers that while there is no doubt that the current version of the ESI is 
significantly better than its predecessor, it still appears best suited to those operating in 
the construction industry. Indeed, many of the terms and expressions do not lend 
themselves to professional services at all well.  It may be better to have sector-specific 
ESI tools and another one for people who are providing professional services such as 
lawyers, accountants, tax advisers and chartered surveyors.   

 
3.17. These sector-specific ESI tools should be constructed with assistance from sector based 

working parties to ensure they capture all relevant information and reach the right 
conclusion every time. 
 

3.18. AAT is in favour of engagers playing a greater role in ensuring a better level of 
compliance with tax responsibilities. The current system of leaving the contractor to 
determine their own status and applying IR35 legislation has clearly failed.  
 

3.19. AAT believes a mandatory employment status test should be imposed upon all engagers 
in all sectors to ensure they are acting reasonably and lawfully and not simply avoiding 
employing the person they wish to engage.  
 

3.20. Such a test should be based on the particular sector and take full account of the 
contractual arrangements between the parties to the contract.  It should also be 
mandatory to revisit the contract after a given timeframe (say two months) to establish 
whether the terms of the contract reflect the true working situation or whether they should 
be amended. 

 
3.21. Imposing such a test on the engager would undoubtedly incur considerable time and 

administration costs.  It appears, however, to be the only route which will ensure that the 
employment status of the individual has been assessed thoroughly before the 
engagement commences.  It is reasonable to assume that anyone engaged by an 
engager should have his employment status tested prior to commencement.  It has been 
too easy for people in the past to classify themselves as self-employed.  A situation 
which was exacerbated because HMRC has not had the resources to police this 
effectively. 
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3.22. If the employment status test reveals that a worker would, but for the existence of the 
PSC, be an employee, that worker should be included in the payroll of the engager as an 
employee, regardless of the existence of the PSC.   

 
3.23. This would undoubtedly result in a higher overall cost for the engaging entity in terms of 

employment related benefits, pension and employer’s National Insurance contributions.  
However, the interjection of a limited company into the mix should never have been 
allowed to affect the employment relationship if this was the true relationship between 
the parties. 
 

3.24. It is AAT’s view that HMRC should enhance its compliance functions to actively ensure 
that engagers are compliant with any new regime.  Historically, the perception has been 
that there was a lack of compliance activity leading to widespread abuse and avoidance 
in this area, as demonstrated by the high number of one-man limited service company 
registrations compared to the number of companies registered as IR35 taxpayers. 

 
3.25. IR35 legislation should be abandoned in favour of a regime that simply disregards the 

intermediary limited company in instances where there is an employment relationship 
between two parties. A correctly targeted and robust compulsory employment status test 
aimed at the relevant sector would help those affected to establish the nature of their 
contractual relationship at the engagement stage. Due to the incidence of additional 
employment costs, employers would be likely to wish to employ less people or reduce 
their workforce in another area in favour of workers with other skills or talents which 
might be considered to be more essential at that time. 
  

3.26. If a time limit was imposed on the duration of an engagement before it can be deemed to 
be an employment, as suggested by the OTS, then in AAT’s view this would be likely to 
lead to widespread avoidance.  For example, if, as is currently the case with temporary 
workers, employment rights are accrued if the employment exceeds 12 weeks, the norm 
for employers in the know is to dismiss the worker after 11 weeks and six days.  The 
worker can then be re-engaged on another temporary contract.  The maximum duration 
of any such casual engagement should be one week before compulsory incorporation 
onto the engager’s payroll. 

 
3.27. Clearly the main disadvantage for an employer is that they would have to deduct PAYE 

and NICs and incur a charge to employer’s NICs. In addition there would be additional 
administration work for the HR and payroll department and increased real cost as well as 
increased employment rights, pension commitments etc. This, however, is surely correct 
if the engaged person is essentially party to an employment relationship with their 
engager. 

 
3.28. In terms of the worker and their PSC, if an engager has to incorporate someone onto 

their payroll and make deductions under PAYE legislation then it seems inappropriate 
that, in turn,  the PSC has to account for the deemed payment, offset withholdings 
already made and claim a notional 5% expenses deduction (which is unfair to other 
taxpayers).   

 
3.29. In essence the above action is merely doubling the amount of administration.  If the 

worker is deemed to be under Supervision, Direction and Control (SDC) of the engager, 
then they should simply be treated as an employee and not operate this engagement 
through their PSC.  The duplication is a wholly unnecessary complication. 
 

 
4. Conclusion 

 
4.1. AAT welcomes the publication of this condoc, particularly as it is clear to all parties that 

the current process does not work for any of the involved parties. 
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4.2. It is AAT’s view that the focus of the condoc is wrongly focussing entirely on the non-
compliant nature of contracting when in fact an equally important consideration is the 
widespread loss of employment rights (see 3.6 and 3.8-3.13 above). 

 
4.3. Notwithstanding this, AAT believes that a compulsory employment status test should be 

introduced for all engagements regardless of whether a limited company or other 
intermediary sits between the worker and the engager.  A separate ESI tool should be 
created for each sector and also for professional services engagements. (see 3.18-3.22 
above) 

 
4.4. HMRC should create additional compliance functions to actively police the situation and 

ensure that engagers are compliant.  Lack of compliance activity has led to widespread 
abuse and avoidance in this area and the tax yield from IR35 is so small that IR35 
legislation should be abandoned in favour of a regime that simply disregards the 
intermediary limited company if there is an employment relationship between the parties 
(see 3.21 and 3.22 above). 
 

4.5. The main difficulty for public sector bodies – although far from insurmountable - would be 
to retrospectively identify all those individuals who are currently working through an 
intermediary and for the process of establishing whether an employment relationship 
exists.  Public sector bodies are notoriously large, complex and have numerous methods 
of procurement and engagement of workers.  The HR department is rarely involved in 
the process and the finance department rarely consulted until someone has to be paid, 
thereby allowing departments to hire on the basis of a business case or at the behest of 
the head of department’s discretion (see 3.9 and 3.20-3.22 above).  

 
4.6. The worker would also have the added complication of still being required to process all 

income through their company which seems to contradict that it was the individual 
worker, and not the company, who originally suffered a PAYE and NICs deduction (see 
3.26 and 3.27 above). 

 
 
5. About AAT 
 

5.1. AAT is a professional accountancy body with over 49,200 full and fellow members
7
 and 

79,600 student and affiliate members worldwide. Of the full and fellow members, there 
are over 4,200 licensed accountants who provide accountancy and taxation services to 
individuals, not-for-profit organisations and the full range of business types. 

 
5.2. AAT is a registered charity whose objectives are to advance public education and 

promote the study of the practice, theory and techniques of accountancy and the 
prevention of crime and promotion of the sound administration of the law. 

 
 

6. Further information 
 

If you have any questions or would like to discuss any of the points in more detail then please 
contact AAT at: 

 
E-mail: consultation@aat.org.uk  Telephone: 0207 397 3088 
Aleem Islan (Technical Consultation Manager) 
Association of Accounting Technicians 
140 Aldersgate Street 
London 
EC1A 4HY  
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