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1. Introduction 
 

1.1. The Association of Accounting Technicians (AAT) is pleased to have the opportunity to 
respond to the HM Treasury (HMT) and HM Revenue and Customs (HMRC) consultation  
on “Reforms to corporation tax loss relief: consultation on delivery”, released on 26 May 
2016 (the condoc). 

 
1.2. AAT is submitting this response on behalf of our membership and from the wider public 

benefit of achieving sound and effective administration of taxes. 
 
1.3. AAT has added comment in order to add value or highlight aspects that need to be 

considered further.   
 
1.4. AAT has focussed on the operational elements of the proposals and has provided opinion 

on the practicalities in implementing the measures outlined.   
 
1.5. Furthermore, the comments reflect the potential impact that the proposed changes would 

have on SMEs, micro-entities and nano-entities, many of which employ AAT members or 
would be represented by our operationally skilled members in practice. 

 
 
2. Executive summary 
 

2.1. AAT continues to be supportive of the government’s leadership in respect the G20 and the 
Organisation for Economic Co-operation and Development (OECD) Base Erosion and 
Profit Shifting (BEPS) project by responding to an HMRC consultation document1 in 
February 2015. 

 
2.2. AAT acknowledges publication in the 2016 Budget of The Business Tax Road Map 

identifying three specific objectives for business taxation as summarised at 1.5 (condoc): 
 

• supporting small businesses and lower tax rates to drive growth 
• maintaining a level playing field through countering avoidance and aggressive tax 

and planning 
• simplifying and modernising the tax system. 

 
2.3. It is in line with the above third objective that the government has announced changes to 

the treatment of losses for corporation tax purposes.  
 

2.4. AAT notes that the government believes that the existing rules in respect of the carry 
forward of corporate losses are not consistent with international best practice, overly 
restrictive and not reflective of the way in which businesses operate (1.14, condoc).  

 
2.5. In order to address the inconsistency, major reforms to the corporation tax loss relief rules 

were announced in the 2016 Budget. Whereby, losses arising from 1 April 2017 are to be 
carried forward and set against the taxable profits of different activities within a company 

                                                      
1 Tackling aggressive tax planning: implementing the agreed G20-OECD approach for addressing hybrid mismatch arrangements 
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and the taxable profits of its group members, subject to a limit of 50% after an allowance of 
£5 million per group. 

 
2.6. Due to the availability of the £5 million allowance, 99% of companies are forecast (1.8, 

condoc) to be unaffected by the restriction.  
 
2.7. This consultation considers how best to deliver these reforms in legislation and how to deal 

with the interactions with other areas of the corporate tax system. 
 
 
3. AAT response to the consultation paper  
 

Question 1. Will the proposed model be effective in delivering the objective of 
allowing businesses greater flexibility in the use of carried-forward losses? 

 
3.1. The proposed model is to enable a company to carry forward losses arising from 1 April 

2017 and to set these losses against taxable profits of different activities within the 
company and the taxable profits of its group members subject to an annual allowance of 
£5million per group after which the carried–forward losses will be limited to 50%. 

 
3.2. AAT agrees that this proposed model will be effective in delivering the objective of allowing 

businesses greater flexibility in the use of carried-forward losses for the following reasons. 
 
3.3. There is inflexibility in the current system, where a company makes a loss from a particular 

trading activity and relief is only available for that loss against total profits in that 
accounting period or the previous accounting period, with other losses being restricted to 
carry forward against future profits of that particular trade. 

 
3.4. AAT considers that the government proposal for losses arising from 1 April 2017 to be 

carried forward and set against the total taxable profits of different activities generated by a 
company and the taxable profits of its group members will allow greater flexibility to the 
restriction mentioned in paragraph 3.3 (above). 

 
3.5. AAT agrees with the government proposal for the restriction not to apply to the carry back 

of losses, given the importance of loss carry back in providing cash-flow support to 
businesses in periods of financial stress.  

 
3.6. AAT is of the view that the reforms will provide for a more flexible loss relief regime for the 

majority of UK businesses, one that is competitive with those in other G7 countries and 
better aligned with how businesses operate. 

 
3.7. AAT also recognises that the reforms may affect government revenue in allowing 

otherwise unrelieved losses against other strands of activity. 
 
3.8. AAT is supportive of the proposed change on the basis of the forecast that 99% of 

companies (1.8, condoc) will be unaffected by the restriction due to the availability of the 
£5 million allowance.  

 
Question 2. Could the calculation be made simpler or more effective? 

 
3.9. AAT agrees with the constraint identified in “that the categorisation of profits within the 

corporate tax system can be complex and inconsistent with how companies calculate and 
report profit for accounting purposes” (2.21, condoc) and recognises that any legislation for 
the particular government proposals will necessitate a format which will inevitably be rigid. 

 
3.10. Nevertheless, AAT considers that the proposed model set out in Chapter 3 (condoc) is 

easy to follow. 
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3.11. AAT welcomes the government intention to ask the Office of Tax Simplification (OTS) to 
explore the merits and practicality of reforms to the schedular system as part of its current 
project on the corporation tax computation (2.25, condoc).  

 
3.12. As to the additional question posed in 3.6 (condoc) in respect of whether the government 

should take a similar approach to property losses (property losses against property income 
before any remaining losses are set against total profits), AAT supports the proposed 
change on the basis that while there is a long established principle in UK tax law backed 
by case law2 separating property income from trading income, property income can be a 
central business activity of many companies.  

 
Question 3. To what extent does this proposed model provide an effective means of 
applying the existing and proposed loss restriction rules to the banking sector? 

 
3.13. As AAT’s Licensed Accountants are unlikely to have banks as clients AAT declines to 

comment on this question.  
 

Question 4. Could the calculation be made simpler or more effective? 
 
3.14. For the reason given in paragraph 3.13 (above) AAT also declines to respond to this 

question. 
 

Question 5. Is there any reason why the definition of a group for the surrender of 
carried-forward losses shouldn’t be aligned with the existing group relief definition? 

 
3.15. AAT agrees that the definition of a group for the purposes of the surrender of carried-

forward losses should be aligned with the definition of a group used for group relief 
purposes. 

 
3.16. AAT acknowledges that the definition outlined in HMRC manual CTM80150, for group 

relief purposes, is familiar and simple to apply and would provide for consistency. 
 

Question 6. What definition of a group should be used for the purposes of applying 
the £5 million allowance? 

 
3.17. AAT appreciates the potential vulnerability in the application of the group relief definition to 

the £5million ceiling for the reason that not all companies under the same economic 
ownership will necessarily be within a group relationship for group relief purposes (5.8, 
condoc) which could result in more than one £5 million allowance for the same economic. 

 
3.18. AAT prefers the following definition, based on ‘control or association’, rather than a 

definition based on International Financial Reporting Standard 10 because of the familiar 
‘control and association’ definition used elsewhere3 in the taxes acts for company control. 

 
Question 7. How should the reforms be applied to consortia relationships? 

 
3.19. AAT is familiar with the difference between a group and a consortium and appreciates the 

need for practical rules for control of the government’s proposed £5million ceiling on 
beneficial ownership. 

 
3.20. AAT considers that the proposals set out in 5.16 (condoc) are fair and reasonable, that is 

the amount of carried-forward losses be surrendered to members of a consortium in 
proportion to beneficial ownership but with flexibility such as all members of the consortium 
can agree to surrender carried-forward losses to a member of the consortium. 

 
  

                                                      
2 Salisbury House Estate Ltd v Fry [1930] 15TC266 
3 S.450 Corporation Tax Act 2010 
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Question 8. How could the legislation be protected from abuse in a way that is 
simple and administrable for businesses? 

 
3.21. As noted in 3.3 (above) losses that have not been relieved against the current or prior year 

can be carried forward and set off against any taxable profits of the same trade arising in 
future periods. Such losses are never relieved if the particular trade fails to makes a profit. 

 
3.22. However, a condition for losses to be relieved against current or prior year’s taxable profits 

is that the trade was carried on in a commercial basis and with a view to making a profit or 
so as to afford a reasonable expectation of making such a profit. 4 
 

3.23. AAT considers that a condition similar to that mentioned in 3.22 (above) would be required 
to protect against the abuse of non-commercial or contrived losses being carried forward 
against taxable profits of different activities as described in 3.1 (above). 
 

3.24. AAT notes the recent anti-avoidance legislation enacted to counteract “loss refreshing” 
arrangements whereby a group might claim to carry forward losses against “relevant profits 
which arise as a result of (artificial) arrangements” 5 
 

3.25. AAT notes the other measures mentioned in 5.18 (condoc) which the government intend to 
introduce to counter avoidance and abuse. 
 

3.26. AAT believes careful wording of the legislation clarifying the purpose of the legislation is 
the primary protection against abuse 

 
3.27. In this regard, AAT notes that recent court decisions show judicial support in countering 

abusive avoidance which may provide helpful support in discouraging abuse envisaged by 
this question. AAT cites the recent Supreme Court decisions6 (which set a precedence for 
lower courts) in support of HMRC’s ‘purposive approach’ in construing legislation in 
counter abusive arrangements which use “inserted steps that have no commercial purpose 
apart from the avoidance of a liability to tax which in the absence of those particular steps 
would have been payable”. 

  
Question 9. Do you have any concerns regarding the government’s proposed 
approach to loss-buying and trade cessation? 

 
3.28. AAT considers that any changes arising out of this consultation should be consistent with 

current restrictions in company changes in ownership and is of the view that current 
measures to protect against loss-buying should remain. Ultimately, this means that carried-
forward losses should continue to be restricted to the profits arising out of the same trade 
upon acquisition. 

 
Question 10. Are there other areas of the tax system with which these rules would 
have a significant impact? If so, what are these, and what might the consequences 
of that impact be? 

 
3.29. Consideration could be given to the availability of a similar loss relief model against 

personal and partnership profits. 
 
3.30. The consequences would be the introduction of a more flexible loss relief regime for the 

majority of non-corporate UK businesses.  One that is competitive with those in other G7 
countries and better aligned with how businesses operate, similar to that mentioned at 3.6 
(above). 

  

                                                      
4 Section 44 Corporation Tax Act 2010  
5 Schedule 3 Finance Act 2010 
6 HMRC v UBS Bank and Deutsche Bank - [2016] UKSC 13 
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Question 11. Do you have views on the government’s proposed approach to oil and 
gas and life insurance companies? 
 

3.31. AAT notes that the government does not intend the arising reforms to apply to carried-
forward losses relating to ring-fenced oil and gas activity and excess Basic Life Assurance 
and General Annuity Business expenses. 

 
3.32. AAT considers that oil and gas and insurance companies are very specialist sectors and 

as such does not offer a view. 
  

Question 12. What impact could the reforms have on public-private partnership or 
private finance initiative projects? 

 
3.33. AAT considers that public-private partnership or private finance initiative projects are 

specialist banking or finance enterprises and as such does not offer a view. 
 

Question 13. What other sectors or specialist areas of taxation need consideration 
as part of these reforms? 

 
3.34. For the reasons given in paragraphs 3.32 and 3.33 (above) AAT chooses not to respond to 

this question. 
 

Question 14. What will be the impact of the reforms on insurers’ regulatory capital? 
 
3.35. AAT considers that insurance is a specialist regulated industry and therefore chooses not 

to respond to this question 
 

Question 15. To what extent could the reforms impact on the business plans of new-
entrant companies? 

 
3.36. AAT agrees that the ability of groups to relieve £5 million of profit with carried forward 

losses annually before any restriction applies means that the vast majority of start-up 
companies will be unaffected. 

 
 
4. Conclusion 
 

4.1. AAT reiterated continuous support for government involvement in OECD BEPS project 
(2.1, above) and opined at 3.6 (above) that the reforms would be competitive with those in 
other G7 countries. 

 
4.2. AAT agreed with government proposals that carry forward losses be available for set off 

against taxable profits of different activities within a company and of its group members 
subject to an allowance of £5million per group after which the carried–forward losses will 
be limited to 50%.(3.1, above) 

. 
4.3. AAT explained in 3.2-3.4 (above) how these proposals will allow businesses greater 

flexibility in the use of carried-forward losses. 
 
4.4. AAT agreed that the definition of a group for the surrender of carried-forward losses should 

be aligned with the definition of a group used for group relief purposes (3.15, above), but 
for the purposes of applying the £5million allowance AAT expressed preference for a 
definition based on the familiar ‘control or association’ (3.18, above). 

 
4.5. AAT agreed that carried-forward losses be surrendered to members of a consortium in 

proportion to beneficial ownership (3.19, above). 
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4.6. As a guard against avoidance abuse AAT stressed the importance of precise legislative 
wording but also recalled the assistance to anti-avoidance that recent rulings of the 
Supreme Court now provide. (3.27, above). 

 
4.7. AAT agrees that the condoc proposals should not apply to the carry back of losses, 

providing cash-flow support to businesses in periods of financial stress (3.5, above) and 
that the ability of groups to relieve £5 million of profit with carried forward losses annually 
before any restriction applies means that the vast majority of start-up companies will be 
unaffected (3.36, above). 

 
 
5. About AAT 
 

5.1. AAT is a professional accountancy body with over 49,200 full and fellow members7 and 
74,000 student and affiliate members worldwide. Of the full and fellow members, there are 
over 4,200 members who are licensed to provide accountancy and taxation services to 
individuals, not-for-profit organisations and the full range of business types. 
 

5.2. AAT is a registered charity whose objectives are to advance public education and promote 
the study of the practice, theory and techniques of accountancy and the prevention of 
crime and promotion of the sound administration of the law. 

 
 
6. Further information 
 
If you have any questions or would like to discuss any of the points in more detail then please contact 
AAT at: 
 
email: consultation@aat.org.uk and aat@taxpolicyadvice.com  
 
telephone: 020 7397 3088  
 
Aleem Islan 
Association of Accounting Technicians 
140 Aldersgate Street 
London 
EC1A 4HY  
 
 

                                                      
7 Figures correct as at 30 June 2016 
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