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1. Introduction 

 
1.1. The Association of Accounting Technicians (AAT) is pleased to have the opportunity to 

respond to the consultation document “Tackling offshore tax evasion: Strengthening civil 
deterrents for offshore evaders” (condoc), released on 16 July 2015. 

 
1.2. AAT is submitting this response on behalf of our membership and from the wider public 

benefit of achieving sound and effective administration of taxes. 
 

1.3. AAT has added comment in order to add value or highlight aspects that need to be 
considered further.   

 
1.4. AAT has focussed on the operational elements of the proposals and has provided 

opinion on the practicalities in implementing the measures outlined.   
 

 
2. Executive summary 

 
2.1. This condoc seeks views on six options to build on HMRC’s efforts to tackle offshore 

evasion (2.6, condoc) which are: 
 
2.1.1. Option 1 - Increasing the minimum level of penalty for offshore disclosures 
2.1.2. Option 2 - Amending the factors taken into account in calculating the reduction 

for disclosures 
2.1.3. Option 3 – An additional asset-based penalty for the most serious cases of 

offshore evasion 
2.1.4. Option 4 - A new special penalty to be awarded by the Upper Tribunal in 

exceptional cases 
2.1.5. Option 5 - Amending naming provisions for offshore evaders so that only full, 

unprompted disclosures are out of scope 
2.1.6. Option 6 - Amending naming provisions to allow naming of directing individuals. 

 
2.2. AAT is supportive of HMRC’s objective of strengthening the civil deterrents available in 

tackling offshore tax evasion, however, it should be noted that there will be those who 
wish for a variety of reasons to voluntarily put their taxation affairs in order. Therefore, 
the balancing act that we believe HMRC has to achieve is to encourage voluntary 
disclosure without making the consequential penalties too much of a disincentive. 

 
2.3. AAT notes in the foreword to the published condoc that the advancement in international 

tax transparency arising out of the UK’s G8 Presidency is leading to an agreement 
among 94 countries to exchange information on financial accounts automatically every 
year is an unprecedented step change in HMRC’s ability to tackle offshore tax evasion. 
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3. AAT response to the consultation paper on “tackling offshore tax evasion: 
Strengthening civil deterrents for offshore evaders” 

 
Question 1. 
What are your views on whether we should increase the minimum level of penalty 
for disclosures of deliberate offshore evasion? Are there any circumstances in 
which this approach should not be applied? 

 
3.1. AAT does not support the proposal to increase the minimum penalty for voluntary 

disclosure from 20% to 30% or 35%, (a penalty similar to prompted disclosure) for the 
reasons outlined in 3.2-3.4 (below). 

 
3.2. AAT has consistently expressed the view that voluntary disclosure is to be encouraged, 

and therefore considers that the current 20% for voluntary (unprompted) disclosure 
provides that encouragement. 

 
3.3. The proposal is to increase the current minimum penalty for the reasons given in 3.6 

(condoc) that “in future HMRC will automatically receive a great deal of data from 
offshore” therefore “the justification for a reduced penalty as an incentive to taxpayers to 
disclose is reduced,” and “to ensure penalties for offshore evasion are tough”.  

 
3.4. AAT considers that any increase in the availability of offshore data will not reduce the 

need for the incentive for voluntary unprompted disclosure.  As a consequence it is 
AAT’s belief that it should be retained. 

 
Question 2. 
From September 2018, HMRC will hold information from all those jurisdictions 
committed to the CRS. What are your views on that being the basis of the specified 
date from which this option would apply? Are there more suitable dates that we 
should consider? 

 
3.5. On the basis that this will reduce the incentives for voluntary unprompted disclosure AAT 

does not support the proposal outlined in Option 1. 
 
3.6. AAT recommends that HMRC should await the outcome of the Review of Penalties 

following HMRC Consultation on Penalties (2.21, condoc) before instigating piecemeal 
changes to FA 2007 Schedule 24, given the recent adjustments to penalties for offshore 
offences in FA 2010 and FA 2015. 

 
Question 3. 
What are your views on option 2 – to amend the statute to make it clear that 
maximum reduction for disclosure requires the taxpayer to give a ‘full account’ of 
the evasion? 

 
3.7. AAT supports the proposal to amend the existing statute in order to make it clear that the 

maximum reduction for disclosure requires the taxpayer to give a ‘full account of the 
evasion including details of how the monies were moved offshore and evidence of who 
assisted with the evasion. 
   

3.8. Indeed such a change will provide HMRC with additional information in respect of 
enablers which is of a nature that is currently unavailable to the department under 
existing legislation. 
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Question 4. 
What are your views on option 3 – to impose an additional asset–based penalty of 
10% for offshore evasion? What are your views on limiting the scope to the most 
serious cases? Do you have any other suggestions on how best to measure 
seriousness? 

 
3.9. While the imposition of an additional asset–based penalty of 10% for offshore evasion is 

a new type of penalty for direct taxation, this type of penalty is already in use in the field 
of indirect taxation. 

 
3.10. AAT notes that penalties based on the value of an undeclared asset are applied by some 

other EU countries and AAT would not be opposed to the application of option 3 for 
offshore evasion by UK citizens. 

 
3.11. AAT agrees that such treatment should be limited to the most serious cases. 
 
3.12. In AAT’s opinion the most serious cases would involve organised crime or money 

laundering. 
 
3.13. AAT considers that there will also be circumstances where a decision is taken not to 

prosecute on a technicality but which would not necessarily make the evasion less 
serious. 

 
Question 5. 
What are your views on option 4 – a new special penalty to be awarded by the 
Upper Tribunal in exceptional cases? If there is to be such a special penalty above 
10% of the asset value, what percentage would be appropriate? 

 
3.14. AAT is not opposed to a new special penalty (option 4) in addition to the normal 

maximum (up to the value of the sum of the duty, interest and normal penalty to the 
value of the assets) to be awarded by the Upper Tribunal in exceptional cases, but would 
offer the following considerations in 3.15-3.20 (below) on the suitability of this proposal. 
 

3.15. 3.14 (condoc) refers to a precedent in paragraph 50, Schedule 36 FA 2008, a tax related 
penalty, where “the Upper Tribunal must have regard to the amount of tax which has not 
been paid”. This penalty is in addition to standard penalties listed in paragraph 39 of 
Schedule 36, which are very small compared to the likely penalties of serious offshore 
evasion. 

 
3.16. Statute currently provides for a maximum penalty of 200% plus the new, ‘aggravated 

penalty’ under section 121 of FA 2015 which can further increase total penalties by 50% 
 

3.17. AAT recommends establishing how often the paragraph 50 penalty has, in practice, been 
enforced. 

 
3.18. AAT notes that para 3.14 (condoc) makes a comparison with a confiscation order after a 

criminal prosecution. Is HMRC referring to the Proceeds of Crime Act 2002 to confiscate 
illegally acquired gains or assets acquired through money laundered criminal activities? 

 
3.19. If so it is AAT’s view that the evaded tax in the case of an offshore offender constitutes 

the illegally acquired gains as opposed to the asset which may be a quite legitimate 
investment. 

 
3.20. AAT’s view is that if there is to be such a special penalty above 10% of the asset value, 

an appropriate maximum might be equivalent to the 50% which is already provided for as 
an aggravated penalty under S121 FA 2015. 
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Question 6. 
Do you agree that current safeguards would be sufficient? If you do not, in what 
way would they be inadequate and how could they be amended? 

 
3.21. AAT agrees that current safeguards outlined in 3.18 (condoc) that no penalty is due 

where a taxpayer has taken reasonable care with their affairs, that reasonable excuse 
provisions are also to apply and that existing review and appeal procedures are to 
remain. 
 

3.22. However, AAT suggested in the response to the consultation on wider review of HMRC’s 
penalties (2.20, condoc) that HMRC’s guidance on reasonable excuse should be 
widened to align with Tribunal Decisions. 

 
Question 7. 
What are your views on options 5 and 6 above? To what extent do you believe 
each option would be an effective deterrent to offshore evasion? Do you think 
there is a case for either option to apply to onshore as well as offshore evasion?  
  

3.23. AAT does not agree with the proposal in Option 5 (condoc 4.4) “to remove the protection 
for those whose disclosure of offshore evasion is prompted, so only those who make an 
unprompted disclosure could be protected from publication”. 

 
3.24. AAT considers that an offender who makes a full disclosure to HMRC when challenged 

(prompted) makes the enquiry less costly for HMRC, as opposed to cases where HMRC 
have to involve much time and expense in investigating often very complex cases. 

 
3.25. It may in fact be a deterrent for an offender to fully cooperate in an enquiry if as a result 

their affairs will be publicised.  
 

3.26. Therefore, while AAT agrees that offenders who make an unprompted disclosure should 
continue to be protected from exposure through publication, the law should remain 
unchanged in order to incentivise those who make a prompted full disclosure.  

 
3.27. Section 94 FA 2009 currently provides for publishing the names of deliberate defaulters  

where the tax lost exceeds £25,000, but not if full reduction for disclosure is given in the 
penalty calculation (in cases of both prompted and unprompted disclosure). 

 
3.28. AAT considers full disclosure to be helpful in bringing matters to a more rapid conclusion 

than might otherwise be the situation.  The benefit of such action is enabling HMRC 
further minimise its enquiry resource, both in the case of unprompted and prompted 
disclosures.  

 
3.29. AAT, therefore, recommends that prevailing legislation in respect of protection from 

publicity for prompted disclosures is given for offshore evasion should remain 
unchanged. Especially if the proposal contained in Option 2, (condoc 3.10) is enacted 
whereby maximum reduction for disclosure would only be available where the taxpayer 
provides a full account of the evasion including details of how the monies were moved 
offshore and evidence of who assisted with the evasion (see also para 3.7, above). 

              
3.30. AAT agrees with the proposal contained in Option 6 for legislation allowing the naming of 

directing individuals, as 4.5 (condoc) recognises “where evasion is carried out by a 
company or other entity, the law currently only allows for the naming of the entity, but not 
for example naming of the company directors. 

 
3.31. AAT agrees that offenders who conceal their identities behind an offshore trust or 

company should be exposed in addition to the ‘entity’ under section 94 FA 2009 and 
information received from the central register of beneficial ownership under the Small 
Business, Enterprise and Employment Act 2015 (which requires companies to disclose 
the beneficial interests of ownership of the company) should be used.  
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3.32. Question 7 also asks for views on the extent to which each option would be an effective 
deterrent to offshore evasion. AAT set out in paragraph 3.24 (above) why Option 5 may 
be a deterrent to speedy settlement tying up more costly investigative time by HMRC.  

 
3.33. By contrast AAT considers that Option 6 may be deter some offenders who would 

otherwise hide behind a company or trust in the belief that they would escape detection. 
Having said that, there will always be offenders who are prepared to take any risk to 
avoid tax. 
 
Question 8. 
Do you have ideas for new non-financial deterrents? If so, we would like to receive 
them. 

 
3.34. It is AAT’s opinion that the most serious deliberate defaulters should be excluded from 

bidding for Government contracts. 
 

3.35. AAT listed a number of non-financial deterrents in response to ‘HMRC penalties: A 
discussion document’1. Many onshore understatements may be due to inadequate 
accounting systems, inertia and other failures. There will also be some offshore 
offenders who fall into this category, for example the old non-domiciled individual with a 
modest offshore bank account who has not kept up to date with changes in domicile 
rules despite being UK resident for many years. 

 
3.36. However, AAT does not consider that many non-financial deterrents will be effective to 

deter the deliberate offshore offender. 
 

3.37. Nevertheless, AAT considers that wide publicity is given to the improvements to data 
(3.8, condoc) and data available from the central register of beneficial ownership under 
the Small Business, Enterprise and Employment Act 2015 may be effective where 
offenders realise that they may be more easily caught, named and shamed from behind 
their offshore legal structures. 

 
3.38. In 2.21 (condoc) it refers to HMRC publication “HMRC Penalties: A discussion 

document” which “considers penalties in the context of a modern digital world and ever 
increasing access to data.” 

 
3.39. AAT considers that some of the longer term considerations in that document may be 

relevant to offshore offenders, for example paragraph 1.5 referred to HMRC digital 
services plans for a personalised tax account for customers. Data from the central 
register for beneficial interests could be tied to the personal account and to target 
repeated offenders, at a time when there is a public hardening against tax evasion. 

 
3.40. AAT recommends that HMRC continues to improve publicity in explaining the role of 

taxation to fund public services, the taxpayers’ obligations and the sanctions for non-
compliance.  

 
Question 9. 
Do you have any views, comments or evidence which may help inform our 
understanding of likely impacts? 

 
3.41. AAT does not have anything to add to HMRC’s Assessment of Impacts (page 18, 

condoc).  
 
 
 
 

                                                      
1 AAT response to HMRC penalties: a discussion document 

 

https://www.aat.org.uk/sites/default/files/assets/AAT-response-to-HMRC-penalties.pdf
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4. Conclusion 
 
4.1. AAT welcomes the UK leadership in Europe, both in the G20, and through its G8 

Presidency to revolutionise international tax transparency with current agreement among 
94 countries to exchange information on financial accounts automatically every year and  
Crown Dependencies and Overseas Territories information on offshore accounts held by 
UK tax residents, including names, addresses, account numbers, interest and balances. 

 
4.2. Subject to the points summarised below. AAT supports HMRC’s objective of 

strengthening the civil deterrents available in tackling offshore tax evasion. 
 
4.3. However, radical adjustments have been made to penalties for offshore offences in 

Finance Acts 2010 and 2015 which is why AAT recommends in 3.6 (above) that HMRC 
should await consideration of the Review of Penalties following HMRC Consultation on 
Penalties before any further changes to FA 2007 Schedule 24. 

 
4.4. AAT welcomes HMRC’s proposals in 3.3 (condoc) to encourage voluntary disclosure and 

would encourage HMRC to widely publicise their intended activity. 
 
4.5. AAT does not support the proposal contained in Option 1 - to increase the minimum 

penalty for voluntary disclosure from 20% to 30% or even 35%, (a penalty similar to 
prompted disclosure) (3.1, above) as this reduces the incentive for voluntary unprompted 
disclosure (3.2-3.4, above). 

 
4.6. AAT has no objection to HMRC’s proposals in Option 2 – to amend the statute to make it 

clear that maximum reduction for disclosure requires the taxpayer to give a ‘full account’ 
of the evasion but we expressed a reservation in 3.7 (above) that the result of tightening 
the definition of what constitutes full disclosure will be that the maximum reduction is 
given less frequently. 

 
4.7. AAT supports HM Government’s proposals for increased penalties on prompted 

settlements.  Nevertheless, as mentioned in paragraph 2.2 (above), there will be those 
who wish for various reasons to put their taxation affairs in order and the balancing act is 
to encourage voluntary disclosure without making it more difficult to settle, due to 
penalties of many times the evaded tax. 

 
4.8. AAT expressed agreement in paragraph 3.11 (above) that option 3 – to impose an 

additional asset–based penalty of 10% for offshore evasion – should be limited to the 
most serious cases. 

 
4.9. AAT does not oppose option 4 for a new special penalty in addition to the normal 

maximum to be awarded by the Upper Tribunal in exceptional cases but offered views in 
paragraphs 3.15 to 3.20 (above) on the realism of the proposal.  

 
4.10. AAT expressed the view at paragraph 3.20 (above) that if there is to be a special penalty 

above 10% of the asset value, an appropriate maximum might be equivalent to the 50% 
which is already provided for as an aggravated penalty under S121 FA 2015. 

 
4.11. As regards Option 5 - amending naming provisions for offshore evaders so that only full, 

unprompted disclosures are out of scope – AAT agreed in paragraph 3.26 (above) that 
offenders who make an unprompted disclosure should continue to be protected from 
publication which accords with AAT consistently suggested policy to encourage voluntary 
disclosure. 

 
4.12. With regards to Option 6 - amending legislation to allow naming of directing individuals - 

AAT expressed agreement paragraph at 3.31 (above) that offenders who conceal their 
identities behind an offshore trust or company should be exposed in addition to the 
‘entity’ under section 94 FA 2009 and information received from the central register of 
beneficial ownership under the Small Business, Enterprise and Employment Act 2015 
should be used. 
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5. About AAT 
 
5.1. AAT is a professional accountancy body with over 49,500 full and fellow members and 

82,4002 student and affiliate members worldwide. Of the full and fellow members, there 
are over 4,200 Members in Practice who provide accountancy and taxation services to 
individuals, not-for-profit organisations and the full range of business types. 

 
5.2. AAT is a registered charity whose objectives are to advance public education and 

promote the study of the practice, theory and techniques of accountancy and the 
prevention of crime and promotion of the sound administration of the law. 

 
 

6. Further information 
 

If you have any questions or would like to discuss any of the points in more detail then please 
contact AAT at: 

 
email: consultation@aat.org.uk and aat@palmerco.co.uk 

 
telephone: 020 7397 3088  

 
Aleem Islan 
Association of Accounting Technicians 
140 Aldersgate Street 
London 
EC1A 4HY  

                                                      
2 Figures correct as at 30 Sept 2015 
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