
1 
 

   

Association of Accounting 
Technicians response to 
HMRC’s discussion 
document “Strengthening 
tax avoidance sanctions 
and deterrents” 



2 
 

 
1. Introduction 

 
1.1. The Association of Accounting Technicians (AAT) is pleased to have the opportunity to 

respond to HMRC’s discussion document “Strengthening tax avoidance sanctions and 
deterrents” (the paper), released on 17 August 2016. 

 
1.2. AAT is submitting this response on behalf of our membership and for the wider public 

benefit of achieving sound and effective administration of taxes. 
 

1.3. AAT has added comment in order to add value or highlight aspects that need to be 
considered further.   

 
1.4. AAT has focussed on the operational elements of the proposals and has provided 

opinion on the practicalities of implementing the measures outlined.   
 

1.5. Furthermore, the comments reflect the potential impact that the proposed changes would 
have on SMEs and micro-entities, many of which employ AAT members or would be 
represented by our operationally skilled members in practice. 

 
 
2. Executive summary and conclusions 

 
2.1. The papers sets out possible sanctions for those who design, market or facilitate the use 

of tax avoidance arrangements which are defeated by HMRC and to change the way the 
existing penalty regime works for those whose tax returns are found to be inaccurate as 
a result of using such arrangements.  

 
2.2. The government seeks views on proposals for sanctions against those who enable or 

use tax avoidance arrangements which are later defeated.  
 

2.3. AAT agrees with the proposals on sanctions for designers, marketers and facilitators and 
offers advice on implementation. (3.4, 3.7 and 3.13, below) 

 
2.4. However, AAT does not agree with proposals to restrict legal interpretations which have 

been general law since the mid nineteenth century to enable HMRC to more easily win at 
tribunals in certain cases which do not involve serial avoiders. Instead, HMRC should 
rely on more robust arguments and evidence to win. (3.23, below) 

 
2.5. AAT also opposes the proposal to switch the onus of proof from HMRC to the taxpayers 

in certain appeals to the Tribunal. (3.27, below) 
 

2.6. AAT agrees that more ‘real-time’ interventions would help reduce tax avoidance if 
carefully targeted. (3.33, below) 
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3. AAT response to Strengthening tax avoidance sanctions and deterrents: a discussion 
document  

 
Question 1 – How far do the descriptions of enablers of offshore tax evasion also 
represent those who enable tax avoidance? What changes to these definitions would be 
needed to tailor them to tax avoidance? 

  
3.1. AAT considers that the description of enablers of offshore tax evasion (2.12, page 10, 

the paper) also represents those who enable tax avoidance. 
 

3.2. The question relates to the 2015 consultation “Tackling offshore tax evasion: Civil 
sanctions for enablers of offshore evasion”

1
whereby only minor changes would be 

needed to tailor the definitions to tax avoidance (as opposed to enablers of offshore 
evasion), such as deleting references to offshore.  

 
Question 2 – Are there other classes or groups of person who should be included in, or 
specifically excluded from, the definition of enabler? 
 
3.3. AAT considers that the promoters should be added to that group. 

 
Question 3 – The government welcomes views on whether this approach is the right 
scope for a penalty on those who enable tax avoidance which HMRC defeats 
 
3.4. AAT agrees with the government proposal to use the defeat of the tax avoidance 

arrangements as the trigger for enabler penalties, where each enabler of that avoidance 
arrangement would be subject to penalties in their own right, irrespective of the final 
penalty position of the user of the arrangements. 

 
3.5. This differs from the penalty for the offshore enabler because the proposed penalty is 

conditional on offences being committed by, or penalties being chargeable on, the 
person who committed the act of offshore evasion.  

 
3.6. HMRC should be required to prove intent because some of those in the listed 

descriptions of enablers of offshore tax evasion might be unaware of the full intent of the 
overall tax avoidance scheme. 

 
Question 4 – The government welcomes views on whether a tax-geared penalty is an 
appropriate approach. 
 
3.7. The penalty needs to be proportionate to the services provided by the enabler and the 

financial reward they obtained. 
 

3.8. The best approach to achieving the objective in paragraph 3.7 (above) would be to base 
the penalty on the financial or other benefit enjoyed by the enabler in providing their 
services as an enabler. 

 
3.9. AAT agrees that a starting point could be 100% of that benefit, mitigated using criteria 

similar to those used to determine the level of penalty under Schedule 24 to the Finance 
Act 2007. 

 
3.10. The alternative approach of basing a penalty on the amount of tax understated by the 

user to whom the enabler has provided those services would be too awkward because 
although the tax lost could easily be ascertained, the question would arise as to what 
extent the particular enabler contributed to the offence. 

 
 
 

                                                      
1
 Tackling offshore tax evasion: Civil sanctions for enablers of offshore evasion  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/445536/Tackling_offshore_tax_evasion_-_civil_sanctions_for_enablers_of_offshore_evasion.pdf
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Question 5 – How should the penalty regime apply where a scheme has been widely 
marketed? What safeguards might apply in these circumstances? 
 
3.11. The proposition in 3.7 (above) is that the size of the penalty should be proportionate to 

the services provided by the enabler and the financial reward they obtained.  So, based 
on this proposition, AAT accepts that where an avoidance scheme is marketed to a wide 
population, the aggregate amount of penalties for each individual enabler could quickly 
become significant.  

    
3.12. With regard to safeguards, AAT suggests a cap on the potential lost revenue linked to 

the condition suggested in paragraph 3.6 (above) whereby, HMRC should be required to 
prove intent because some alleged enablers may be unaware of the full intent of the 
overall tax avoidance scheme. The marketer should be fully aware but so might the 
person who sets up the company as part of the scheme. 

 
Question 6 – Views are welcome on whether Schedule 36 would provide an appropriate 
mechanism to identify enablers of tax avoidance or whether a stand-alone information 
power would be more appropriate. 
 
3.13. A standalone information power, maybe along the lines of Schedule 23 FA 2011, would 

be more appropriate to identify enablers. The required legislation could be introduced at 
the same time as the penalties for enablers. 

 
3.14. Schedule 36 Paragraph 1(1) requires information for the purpose of checking the 

taxpayer’s tax position. What is required here is information on the enablers and the 
taxpayer might not know the identity of all enablers involved. 

 
Question 7 – Would safeguards similar to those in Schedule 24 to the Finance Act 2007 
be appropriate? 
 
3.15. AAT considers that safeguards similar to those in Schedule 24 to the Finance Act 2007 

may be appropriate to the levying of this new penalty. 
 

Question 8 – To what extent would the approach taken in DOTAS be appropriate to 
exclude those who unwittingly enable tax avoidance from this new penalty? And, what 
steps should an agent take to show that they had advised their client appropriately?  
 
3.16. Unwitting parties must be excluded from the new penalty. All cases must be looked at in 

respect of the actions and relative merits of enablers by considering mitigating or 
extenuating circumstances. It is for this reason that AAT proposes that HMRC should be 
required to prove intent as some of those listed in the description of enablers of offshore 
tax evasion might be unaware of the full intent of the overall tax avoidance scheme (see 
also 3.7, above). 

 
3.17. AAT is unconvinced by the proposition set out in the example at 2.29 (the paper) that an 

adviser should not be liable only as long as the advice goes no further than explaining 
the interpretation of words used in tax legislation, and “if the advice contributed to the tax 
(or National Insurance contributions) advantage element of the arrangements they would 
not” be excluded from a penalty charge, as explained in paragraph 3.18 (below) matters 
may be more complex. 

 
3.18. With regard to what steps an agent should take to show that they had advised their client 

appropriately, the case of Mehjoo v Harben Barker
2
 underlines the importance of why an 

accountant should be extremely careful when advising their client.  
 

3.19. In the Mehjoo case the High Court found the accountant liable in failing to pass the client 
to a specialist in an area of tax that the accountant was not competent in. While the 

                                                      
2
 [2013] EWHC 1500 
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Court of Appeal subsequently overturned the decision, the lesson was clear as to the 
comprehensiveness of advice required. 

 
3.20. As suggested at 3.6 (above) it could be a sufficient defence for an accountant to show, 

as in the consultation ‘Tackling tax evasion: legislation and guidance for a corporate 
offence of failure to prevent the criminal facilitation of tax evasion’

3
, that robust processes 

and procedures are in place to avoid facilitation. 
  

Question 9 – We welcome views on whether these safeguards are appropriate, and what, 
if any, other safeguards might be needed. 
 
3.21. It would be appropriate in the instance of multiple charges that the aggregate penalty is 

capped at the higher maximum penalty arising out of the differing penalties.  
 

3.22. With regard to other safeguards, and as previously set out in this paper (3.6, above), 
HMRC should be required to prove intent because the person accused might be 
unaware of the full intent of the overall tax avoidance scheme. 

 
Question 10 – To what extent would defining what does not constitute reasonable care 
enable HMRC to more effectively ensure that those engaging in tax avoidance schemes 
that it defeats, face appropriate financial penalties? 
 
3.23. AAT notes that for the new Serial Avoiders Special Regime

4
 a defence of reasonable 

excuse in an appeal against a surcharge excludes the excuse that the taxpayer relied on 
advice given to a third party or advice not made by reference to that person’s particular 
circumstances. 
 

3.24. However, AAT does not agree to the proposed change in the definition of ‘failure to take 
reasonable care’, which has applied in general law since 1856

5
 “failing to do something 

that a reasonable man would do”. 
 

3.25. It would be reasonable for HMRC to decide as to whether it may be appropriate to 
charge penalties in particular cases. However, taxpayers should be able to defend an 
appeal under the existing law, highlighting facts that may show a lack of care so as to 
enable the Tribunal to use their judgement in the particular situation. Many ordinary 
individuals, with little knowledge of taxation, will have to rely on their accountant in 
complex tax situations. Many taxpayers, who have been persuaded into participating in 
an arrangement, will have lost their appeals leaving them exposed not only to the tax and 
interest but possibly loan costs and professional charges.   

 
Question 11 – We welcome views on the extent to which placing the burden on the 
taxpayer to demonstrate they have taken reasonable care would ensure that appropriate 
penalties are charged in cases of avoidance which is defeated by HMRC? 
 
3.26. Accepting the tighter rules for serial avoiders, the onus is on HMRC to prove culpability 

on penalty appeals. AAT would not support reversing the existing onus by placing a 
burden on taxpayers, who are not serial avoiders, to demonstrate that they have taken 
reasonable care. 

 
Question 12 – To what extent will these changes better ensure that those engaging in tax 
avoidance which is defeated by HMRC face financial penalties? 

 
3.27. It is unconscionable for unsophisticated taxpayers to be denied the right to defend 

themselves before the Tribunal from the accusation that they have not taken ‘reasonable 
care’ when they had relied on their advisers. It would unfairly restrict the Tribunal’s power 
from being able to consider those facts and so taxpayers would be highly likely to lose 
their appeals. 

                                                      
3
 Tackling tax evasion: a new corporate offence of failure to prevent the criminal facilitation of tax evasion 

4
 https://www.gov.uk/government/publications/tax-administration-serial-avoiders-special-regime 

5
  Blyth V Birmingham Waterworks Co 
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3.28. AAT accepts that different rules might be appropriate for serial avoiders and those whose 

scheme is caught by the General Anti-Abuse Rule (GAAR). However, AAT does not 
support the view that all cases which have been unsuccessful at the Tribunal are 
generally abusive tax avoidance.  

 
3.29. As stated in paragraph 3.23 (above), the definition of failure to take reasonable care 

which has applied in general law since 1856 should be allowed to stand.  
 

Question 13 – Do you agree that this approach to identifying defeats of arrangements to 
which this measure should apply is appropriate? 

 
3.30. The measure in this question is the proposal to place the burden of proof on the taxpayer 

to demonstrate that they have taken reasonable care in defeats of arrangements and the 
proposed definition is the same as the draft legislation in Finance Bill 2016 which 
“defines a relevant defeat as arrangements in relation to which there is a final 
determination of a tribunal or court that the arrangements do not achieve their purported 
tax advantage, or, in the absence of such a decision there is agreement between the 
taxpayer and HMRC that the arrangements do not work.” In 4.4.(the paper) the word 
‘arrangements’ is very broadly defined.  

 
3.31. AAT considers that this definition is too wide to cover taxpayers whose appeal is 

unsuccessful but are not serial avoiders and whose arrangements have not been 
counteracted by GAAR, nor been notifiable under the Disclosure of Tax Avoidance 
Schemes or the VAT Disclosure Regimes or have been the subject of a targeted 
avoidance-related rule or unallowable purpose test contained within a specific piece of 
legislation or regime. 

 
3.32. AAT does not accept that if a taxpayer has been given a Follower Notice under Part 4 of 

Finance Act 2014 that they are necessarily abusive tax avoiders. 
 

Question 14 – Do you agree that more ‘real-time’ interventions, targeted at particular 
decision points, could sharpen enablers’ and users’ perceptions of the consequences of 
offering/entering into tax avoidance arrangements?  
 
3.33. AAT agrees that more ‘real-time’ interventions, targeted at particular decision points, 

could sharpen enablers’ and users perceptions of the consequences of offering/entering 
into tax avoidance arrangements. 

 
3.34. Some of the real time intervention suggestions aimed at professional promoters and 

marketers listed in 5.8 (the paper) would assist in the objective aim to shrink the 
avoidance market. 

 
Question 15 – Could any of the options above create effective, proportionate incentives 
for users and enablers to change behaviour? Are there other, better ways to achieve the 
behavioural change government is looking for? 

 
3.35. Real time interventions would be helpful such as requiring promoters to tell HMRC about 

any other parties who will be involved in marketing or facilitating the arrangements, so 
that HMRC can target messages to them. 

 
3.36. Communication is important and digital media does provide for real time messages, 

especially when the new real time communications with customers develops. 
 

3.37. AAT does not share the optimism expressed in the policy objectives concerning real time 
messages to users. Many of these may not be sophisticated businesses or financially 
aware individuals. Advisers may well guide clients towards arrangements which invest 
money in accordance with schemes promoted by governments which provide for tax 
relief such as the Enterprise Investment Scheme and others. To many people such 
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advice may be indistinguishable from other arrangements of which HMRC may not 
approve.  

 
 
4. About AAT 
 

4.1. AAT is a professional accountancy body with approximately 50,000 full and fellow 
members and 80,000 student and affiliate members worldwide. Of the full and fellow 
members, there are over 4,200 licensed accountants who provide accountancy and 
taxation services to individuals, not-for-profit organisations and the full range of business 
types. 
 

4.2. AAT is a registered charity whose objectives are to advance public education and 
promote the study of the practice, theory and techniques of accountancy and the 
prevention of crime and promotion of the sound administration of the law. 

 
 

5. Further information 
 

If you have any questions or would like to discuss any of the points in more detail then please 
contact Aleem Islan, AAT Technical Consultation Manager, at: 

 
E-mail: consultation@aat.org.uk   Telephone: 020 7397 3088  

 
Association of Accounting Technicians 
140 Aldersgate Street 
London 
EC1A 4HY 
 

mailto:consultation@aat.org.uk

