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1. Introduction 

 
1.1. The Association of Accounting Technicians (AAT) is pleased to have the opportunity to 

respond to the consultation paper “Tackling offshore evasion: Civil sanctions for enablers 
of offshore evasion”(condoc), which was released on 16 July 2015 

  
1.2. AAT is submitting this response on behalf of our membership and from the wider public 

benefit of achieving sound and effective administration of taxes. 
 

1.3. AAT has added comment in order to add value or highlight aspects that need to be 
considered further.   

 
1.4. AAT has focussed on the operational elements of the proposals and has provided 

opinion on the practicalities in implementing the measures outlined.   
 

 
2. Executive summary 

 
2.1. AAT is pleased to reply to HMRC consultation document “Tackling offshore evasion: Civil 

sanctions for enablers of offshore evasion”, which was released on 16 July 2015. 
 

2.2. This consultation document seeks views on HM Government’s plans to introduce new 
civil sanctions for enablers of offshore tax evasion and in particular: 

 
2.2.1. what HMRC means by “enabler” of offshore tax evasion 
2.2.2. the range of options already available to HMRC for enablers who exhibit either 

“careless” or “deliberate” conduct 
2.2.3. what sanctions are appropriate to deal with those who deliberately enable 

offshore evasion 
2.2.4. views on the public naming of deliberate enablers as a potential sanction. 
 

2.3. Although the term enabler refers to anyone who assists an evader (3.1, below) AAT 
agrees that the proposed penalties should extend to deliberate enablers only, the 
maximum penalty being 100% of tax lost, and assistance should be provided for the 
“unaware” and the negligent (3.7, below). 

 
2.4. AAT agrees that serious offenders (i.e. enablers who are charged with more than one 

penalty) should be publicly named (3.32, below). 
 

 
3. AAT response to the consultation paper on Tackling offshore evasion: Civil sanctions for 

enablers of offshore evasion 
 

Question 1.  
What are your views on the use of the term “enabler” to describe any third party 
who provides such services, whether or not they are aware that they are doing so? 
 

3.1. AAT regards the use of the term “enabler” as eminently suitable to describe any third 
party who provides services to enable a person to evade tax, whether or not they are 
aware that they are doing so. Although, AAT notes that the legislation proposed at 5.5 
(condoc) would only target enablers who had acted deliberately. 
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Question 2.  
Does the list above reflect your experience, from dealing with disclosures or via 
networks, of the ways in which evaders have been assisted by third parties? If not, 
how has your experience differed? 

 
3.2. Without having the experience of being involved in any such activity AAT agrees that the 

range of services, described in 3.3 (condoc) and summarised below would cover the 
various ways in which evaders have been assisted by third parties: 

 
3.2.1. Acting as a “middleman” in arranging access and providing introductions to 

others who may provide services relevant to evasion. 
  

3.2.2. Providing planning and bespoke advice on the jurisdictions, investments and 
structures that will enable the taxpayer to hide their money and any income, 
profit or gains. 

 
3.2.3. Delivery of infrastructure – including setting up companies, trusts and other 

vehicles that are used to hide beneficial ownership; opening bank accounts; 
providing legal services and documentation which underpin the structures used 
in the evasion such as notary services and powers of attorney. 

 
3.2.4. Maintenance of infrastructure – providing professional trustee or company 

director services including nominee services; providing virtual offices, IT 
structures, legal services and documentation which obscures the true nature of 
the arrangements such as audit certificates. 

 
3.2.5. Financial assistance – helping the evader to move their money or assets out of 

the UK, and/or keep it hidden by providing ongoing banking services and 
platforms; providing client accounts and escrow services; moving money through 
financial instruments, currency conversions etc. 

 
3.2.6. Non-reporting – not fulfilling their reporting, regulatory or legal obligations, which 

in itself helps to hide the activities of the evader from HMRC. 
 

Question 3.  
What are your views on our approach to using behaviours and services, as 
outlined in this Chapter, to define an enabler? 
 

3.3. AAT fully agrees with HMRC’s approach to using behaviours and services, as outlined in 
chapter 3 (condoc) to define an enabler. 

 
Question4.  
Do you find this categorisation of behaviours and services clear and 
comprehensive? Please explain your answer. 
 

3.4. AAT does find this categorisation of behaviours and services clear and comprehensive 
on the basis that we cannot suggest any further examples of behaviours and services 
that should be added.   

 
Question 5.  
Do you agree that these are the relevant civil sanctions that apply to enablers? 
 

3.5. AAT agrees that the relevant civil sanctions that apply to enablers are Paragraph 1A of 
Schedule 24 to Finance Act 2007, Schedule 38 to Finance Act 2012 and Money 
Laundering Regulations 2007. 

 
Question 6.  
Do you agree with our conclusions on the scope of existing sanctions?            
Please state your reasons. 
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3.6. AAT agrees with HMRC that in light of the activities and behaviours in Chapter 3 
(condoc) the current legislation does not comprehensively cover all circumstances where 
an individual or legal person may deliberately enable tax evasion. The reasons for this 
view are covered in our response below to Question 7 (3.7-3.13, below). 

 
Question 7.  
What are your views on these conditions? Should any be removed or changed, or 
further conditions added, and if so why? 
 

3.7. AAT agrees with HMRC that enablers who fall within the category of “unaware” deserve 
assistance, not punishment and AAT agrees that education should be provided to those 
enablers whose professional skills are exploited by evaders, such that evasion can be 
more easily identified by those people in the future. 
 

3.8. AAT welcomes HMRC’s proposal (4.1, condoc) to work with representative bodies and 
others in this regard. 

 
3.9. AAT considers that legislation is required to combat “deliberate” enablers. AAT’s 

reasoning is that S38 FA2012 (which replaced the old S99 TMA) is a powerful and wide 
reaching sanction to catch any individual who, in the course of business, assists other 
persons with their tax affairs, even if appointed indirectly or at the request of someone 
other than the client to include enablers who are directly providing tax advice. 

 
3.10. However, as acknowledged in 4.9 (condoc), S38 cannot be used against banking 

services or the drafting of false legal agreements by concerns other than individuals 
providing tax advice. AAT would consider that legislation to extend S38 for example into 
banking or general legal activities may be beyond the remit of tax legislation. 
Nevertheless, AAT considers that the feasibility of legislation should be explored to 
ascertain whether Parliament could extend S38 to cover enablers of banking services 
where these are directly linked to tax evasion. 

 
3.11. Money Laundering Regulations 2007 (MLR) derives directly from the European 

Parliament and Council (from Directive 2005/60/EC) and may not be legislation which 
could be further amended to target UK taxation, although tax evasion, including offshore 
tax evasion, is a form of money laundering. 

 
3.12. AAT agrees that the scope of MLR adequately covers instances where an enabler 

carelessly assists offshore tax evasion, by ensuring enablers implement and enforce 
adequate due diligence policies and risk-based procedures, reporting suspicious 
transactions or activity, and take other steps to prevent their services being used for 
money laundering or terrorist financing. 

 
3.13. AAT notes that the MLR (managed by HM Treasury) apply to the financial, accountancy, 

legal and other sectors, including trust and company service providers offering company 
formation, nominee, registered office and mail forwarding services. (4.12, condoc) 

 
Question 8.  
What are your views on the standard penalty amount being 100% of revenue loss 
to which the enabler contributed? Do you have any alternative suggestions? 
 

3.14. AAT agrees with the standard penalty amount being 100% of revenue loss to which the 
enabler contributed, although the maximum penalty might be higher for the evader 

 
Question 9.  
What are your views on the suggested approach where multiple enablers are 
involved? 
 

3.15. AAT is in support of HMRC’s proposal to calculate the penalty to be charged against 
each enabler in their own right rather than apportioning one penalty calculation between 
them all where multiple enablers may have assisted a single evader, for the reasons set 
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out in 5.10 (condoc), that the involvement of other enablers does not lessen the fact that 
each contributed to the evasion and any reduction in recognition of their disclosure would 
be a separate matter. 

 
Question 10.  
What are your views on a provision to reduce the amount of the penalty to 
recognise any assistance the enabler gave us to put things right, and the quality of 
that assistance? Is a 30% lower limit appropriate, and why? 
 

3.16. AAT considers that disclosure should be encouraged whenever possible. That applies 
not only to the evader but to assistance by the enabler. 
 

3.17. AAT considers that any assistance provided by an enabler to put things right should be 
reflected in a reduction in the amount of penalty chargeable on the enabler depending on 
the quality of that assistance. 

 
3.18. AAT considers that a 20% lower limit may be appropriate where an enabler voluntarily 

makes an unprompted disclosure, which is as a whistle-blower, because there is a 
distinction between enabler and the actual evader, there is the conflict of interest 
acknowledged at 5.15 (condoc) and also the value of the assistance towards uncovering 
the evasion.  

 
Question 11.  
What is your view on treating all forms of deliberate enabling as equally serious?  
 

3.19. AAT acknowledges that the enabling to which the offences relate are deliberate and to 
that extent equally serious. However, the disclosure, assistance and response, can vary 
– from the whistle-blower, the unprompted voluntary disclosure, the prompted full 
disclosure through to the various degrees of assistance towards settlement  

 
Question 12.  
If we were to treat various forms of deliberate enabling differently, what would the 
relevant criteria be? 
 

3.20. AAT considers that the relevant criteria for quantifying the penalty would be the amount 
of tax lost, the number of cases the particular enabler became involved in, the extent of 
disclosure and assistance given towards achieving settlement. 
 
Question 13.  
To what extent do you think a reduction for disclosure will minimise that conflict of 
interest? 
 

3.21. AAT acknowledges the inherent potential for a conflict of interest between the enabler 
and the evader, outlined at 5.15 (condoc), whereby “both parties will wish to minimise 
their exposure to penalties for deliberate behaviour.... causing the enabler to block 
attempts by the evader to put their affairs in order – for example, by refusing to provide 
certain information – because of the impact that the information may have on 
determining the enabler’s own culpability.” 
 

3.22. This is the reason why AAT considers that a worthwhile reduction for disclosure will 
minimise that conflict of interest, from the range of encouraging the whistle-blower and 
voluntary disclosure to cooperation in providing information.  

 
Question 14.  
What other factors should we take into account in order to determine the amount 
of any reduction? 
 

3.23. AAT considers that, while recognising that the offence is deliberate, a further distinction 
in gravity should be made for the amount of tax at risk, the extent of the enabling and 
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assistance given to other evaders by the enabler in question, in other words whether 
he/she is a serial enabler.  

 
Question 15.  
Do you agree that there should be a lower limit and is £1,000 an appropriate 
amount? Please give reasons for your answer. 
 

3.24. AAT agrees that there should be a lower limit because the offence is both professional 
and deliberate. AAT also agrees that £1,000 is an appropriate lower limit. 

 
Question 16.  
Do you agree that there should be an upper limit to the penalty? 
 

3.25. AAT does not agree that there should be a fixed upper limit to the penalty. 
 

Question 17.  
Which of a) and b) in 5.17 above is your preferred option for setting the limit and 
why? 
 

3.26. As stated in paragraph 3.25 (above), AAT does not consider that there should be an 
upper limit, so question 17 does not apply. 

 
Question 18.  
Do you consider there are other, better options for setting the upper limit, e.g. as a 
percentage of turnover? 
 

3.27. AAT considers that a percentage of tax at risk would be a better option so that the 
penalty is proportionate to the offence.  

 
Question 19.  
Do you agree that these safeguards are sufficient? Are there any others you 
consider to be appropriate? 
 

3.28. AAT agrees that the safeguards outlined at 5.8 (condoc) are sufficient, which are that 
only deliberate evaders will be liable to a penalty (whereas someone who is deceived 
into helping an evader or one who acts carelessly will not) and anyone charged will have 
the right of appeal. 
 

3.29. AAT expects that, as with penalties generally, the onus will be on HMRC to demonstrate 
deliberate action. 

 
Question 20.  
Which of the options for naming deliberate enablers do you consider to be best, 
and why? 
 

3.30. AAT is aware that civil action which is settled at Tribunal will bring the name of any 
enabler into the public domain, unless the tribunal directs otherwise. 
 

3.31. In addition to paragraph 3.30 (above), AAT is aware of the damage that publication 
would have on a professional’s reputation. For this reason AAT considers that enablers 
should not be named for an isolated incidence of enabling and AAT proposes that this 
sanction should only apply for more than one penalty (option (c) at 6.5 (condoc)). 

 
3.32. AAT agrees that a repetition of enabling should attract naming on the lines of Section 94 

of Finance Act 2009, which is where the aggregated lost revenue relating to those 
penalties exceeds £25,000. 

 
Question 21.  
Do you consider this additional criterion for naming enablers appropriate? Are 
there any others that should be taken into account? 
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3.33. AAT agrees that the additional criterion referred to at 6.6 (condoc) for naming enablers is 

appropriate, which is protection from publication in order to provide a further incentive for 
them to come forward and assist in reaching a settlement. 
 
Question 22.  
What are your views on these proposed arrangements for naming enablers? 
 

3.34. AAT considers that protection from publication should also be extended beyond the case 
where maximum penalty reduction is given for a full unprompted disclosure. 
 

3.35. AAT proposes that, in order to acknowledge the value of assistance in settling an 
enquiry, enablers who have been given the maximum penalty reduction for a full 
prompted disclosure would also be protected from publication. 

 
Question 23.  
Do you agree that these safeguards, in respect of naming enablers, are sufficient? 
 

3.36. AAT does not agree that the safeguards set out in 6.11 (condoc) are sufficient. 
 

3.37. AAT notes HMRC’s proposed procedure that before an enabler’s details are published 
HMRC would inform the enabler of the publishing plans and give the enabler the 
opportunity to make representations about whether publication should go ahead, that 
details of each enabler would be considered individually, taking account of any 
representations received from them, and approval of publication given at a senior level in 
HMRC. 

 
3.38. AAT does not agree that HMRC should have this sole right of discretion and considers 

that the enabler should have the right of appeal to the independent Tribunal in addition to 
any right of appeal against the penalty. 

 
3.39. AAT’s reasons for this is that naming will have serious consequences to the professional 

reputation of the enabler and where the option of 6.5 (c) applies – more than one penalty 
– the enabler does have right of appeal against each penalty so that a right of appeal 
against naming should be a separate matter. 

 
Question 24.  
Do you have any views, comments or evidence which may help inform our 
understanding of likely impacts? 
 

3.40. AAT do not offer any additional views to HMRC’s assessments of impacts  
 

 
4. Conclusion 

 
4.1. AAT agrees with the use of the term “enabler” to describe any third party who provides 

services to assist offshore tax evasion, whether or not they are aware that they are doing 
so. 

 
4.2. AAT agrees that the current legislation does not comprehensively cover all 

circumstances where an individual or legal person may deliberately enable tax evasion 
and  agrees with HMRC’s proposals for enhancement of the legislation (3.7-3.9, above). 

 
4.3. AAT agrees that the proposed penalties should extend to deliberate enablers and 

assistance should be provided for the “unaware” and the negligent (3.7, above). 
 
4.4. AAT agrees that the maximum penalty should be 100% of tax lost with reductions to 

reflect disclosure and assistance (3.14, above). 
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4.5. AAT agrees to naming serious offenders, that is enablers who are charged with one or 
more penalties and who enabled a number of taxpayers to evade tax, on the basis of 
Section 94 FA 2009 (3.32-3.33, above). 

 
4.6. AAT proposes safeguards outlined in 3.28 and 3.29 (above). 

 
 
5. About AAT 
 

5.1. AAT is a professional accountancy body with over 49,500 full and fellow members1 and 
82,400 student and affiliate members worldwide. Of the full and fellow members, there 
are over 4,200 members in practice who provide accountancy and taxation services to 
individuals, not-for-profit organisations and the full range of business types. 

 
5.2. AAT is a registered charity whose objectives are to advance public education and 

promote the study of the practice, theory and techniques of accountancy and the 
prevention of crime and promotion of the sound administration of the law. 

 
 

6. Further information 
 

If you have any questions or would like to discuss any of the points in more detail then please 
contact AAT at: 

 
email: consultation@aat.org.uk and aat@palmerco.co.uk 

 
telephone: 020 7397 3088  

 
Aleem Islan 
Association of Accounting Technicians 
140 Aldersgate Street 
London 
EC1A 4HY  

 
 

                                                      
1 Figures correct as at 30 Sept 2015 

mailto:consultation@aat.org.uk
mailto:aat@palmerco.co.uk

	Association of Accounting Technicians response to Tackling offshore evasion: Civil sanctions for enablers of offshore evasion

