
 
 

Association of Accounting Technician’s (AAT) response to 
the HMRC consultation on Tax abuse and insolvency 
 
The Association of Accounting Technicians (AAT) welcomes this HMRC discussion document “Tax 
abuse and insolvency”, published 11 April 2018. 
 
AAT is always supportive of Government measures that prevent tax evasion and aggressive tax avoidance. 
However, AAT opposes the proposals for:  
 

• the transfer of liability –  as HMRC already has the powers to enable it to pursue tax from directors of 
liquidated companies where they have deliberately abused the system to avoid paying tax 

• joint and several liability - as this proposal compromises the status of the limited liability company, 
which has brought economic success to the UK economy since the mid-nineteenth century. 

 
Q1: Do you agree that HMRC should be tackling this behaviour? Are there any other forms of abuse 
of insolvency in relation to tax that ought to be tackled? 

 
AAT agrees that HMRC should be tackling the use of phoenixism for aggressive tax avoidance. However, 
HMRC already possess considerable powers that could be used here. For example, FA 2016, S35 - where 
distributions to shareholders may be treated as income dividends (not as capital) on winding up a company; 
Accelerated Payment Notices (APNs) and security deposits. 

 
HMRC may consider increasing the number of times it challenges requests for Company Voluntary 
Arrangements (CVA) where it can be shown that the insolvency is due to deliberate misuse of funds by the 
directors. 

 
Q2: To what extent do you consider that one of the above approaches could provide a helpful model 
for tackling the abuses outlined in this document?  

 
AAT opposes the proposal for joint and several liability as it compromises the status of the limited liability 
company, which has brought economic success to the UK economy since the mid-nineteenth century. 

 
AAT opposes the proposal regarding the transfer of liability because HMRC already has the powers to 
enable it to pursue tax from directors of liquidated companies where they have deliberately abused the 
system to avoid paying tax. 

 
The following statement, from paragraph 3.3 in the consultation document would appear to suggest that 
HMRC’s understanding of the legislation may be incomplete: 
 
“For example, if an insolvent company is found to have deliberately underpaid CT and Excise duties (and 
such actions are attributable to company officers), HMRC can transfer liability of the penalties due in respect 
of the Excise duties to the insolvent company’s directors – but not the Corporation Tax”  
 
In fact, Schedule 24, Finance Act 2007, paragraph 19 does enable HMRC to pursue the company’s officers 
for a company penalty relating to all taxes operated by HMRC including corporation tax (CT) due to 
deliberate action. 
 
Q3. What do you think might be the key issues with applying one of these approaches to tackle the 
abuses outlined in this document?  
 
HMRC already has the powers to recover the tax evaded, therefore AAT opposes the proposals for: 
 

1) the transfer of liability 
2) joint and several liability 

 
Omitting to fully outline the recovery legislation and powers currently available to HMRC is a matter of 
concern. The recovery legislation, for the example in the consultation document of DEF Ltd, is S688A ITEPA 
2003 (as updated by Schedule 3, FA2007), which enables HMRC to recover unpaid Pay As You Earn 



(PAYE) and National Insurance Contributions (NICs) from a director, office holder or from someone who has 
actively been involved in providing the worker’s services for which PAYE has not been paid.  

 
The most widespread abuse is in respect of a failure to pay HMRC the tax and NICs on directors’ salaries 
prior to a company’s liquidation. Again, HMRC already has the powers to recover the underpaid PAYE from 
the individual directors under Regulation 81, Income Tax (Employments) Regulations 1993 which applies 
where HMRC “…are of the opinion that the employee (including director) in respect of whose relevant 
payments the determination was made has received those payments knowing that the employer has wilfully 
failed to deduct the amount of tax which should have been deducted from those payments”. 

With regards to concerns on CT (3.3 of the discussion document), most phoenixism arrangements involve 
taking remuneration from the company without operating PAYE. This would reduce profits to nil with no CT 
involved. However, for profit and capital extractions from the company, there is the recent legislation 
specifically mentioned by Parliament to counter phoenixism; in FA 2016, S35 where distributions to 
shareholders may be treated as income dividends (not as capital) on winding up a company where at any 
time in the two years following the receipt, the individual is involved with the carrying on of a trade or activity 
similar to that of the trade carried on by the company wound up (or its subsidiary), and where it is reasonable 
to assume that the winding up forms part of arrangements designed to reduce the person's income tax 
liability.  

The subsequent trade may be carried on directly, through a partnership, through a company in which he or 
she has at least a 5% interest, or through a connected person. S35 enables HMRC to treat any capital drawn 
from the liquidated company as income of the shareholder. 

HMRC also has powers to require a security deposit in respect of VAT, PAYE and NICs where tax is shown 
to be at risk. 

With regards to the delaying of tax liabilities, HMRC has the power to issue Accelerated Payment Notices 
(APN). However, where the rules of DOTAS do not apply then AAT agrees that where the entity involved in 
aggressive tax avoidance is a company then there is justification for additional legislation to transfer the 
company debt to the directors or shareholders responsible for the tax avoidance scheme. 
 
Q4: What views do you have for alternative approaches that could be adopted to tackle the forms of 
tax abuse outlined in this document? 
 
Existing powers to recover tax lost to phoenixism are scattered throughout the tax code and are not always 
easy to locate. One suggestion would be to have a separate HMRC Manual where this legislation is brought 
together with advice on usage. 
 
For the most egregious cases, a  sensible alternative would be for a specialist section to be established, 
similar to previous Insolvency Monitoring Units. The officers of this new unit should be given training in the 
Insolvency Act 1986 (IA) and relevant procedures.  
 
Companies suspected of phoenixism could be referred to this specialist unit by general offices. These units 
could identify proposed insolvencies where the creditors’ meeting is advertised in the London Gazette.  
 
An officer could attend the creditors’ meeting and question the director. If the director does not attend as 
required under S99 IA the officer could insist that the meeting be postponed and require the presence of the 
director - as HMRC is likely to be the majority creditor and other creditors present are likely to support 
HMRC. 
 
It is an offence to carry on trading when a person knows that the company cannot pay its debts (which would 
be the case where remuneration is withdrawn by directors without operating PAYE over a period of time). If 
HMRC can demonstrate that there was fraudulent trading (S213 IA) or negligent trading (214 IA) then as the 
majority creditor it can instruct the liquidator to report the company for prosecution. Company directors can 
be made personally liable for the non-payment of PAYE,  NICs and VAT, where the evidence shows the 
company’s failure to pay was deliberate. 
 
Litigation does involve delays but publicity may act as a deterrent to others. HMRC would have the 
Liquidator’s Notes of the Creditors Meeting as an independent record to demonstrate failure. This evidence 
would assist HMRC to use the above legislation to take recovery action. 
 



 
Q5: What safeguards should apply to ensure taxpayers’ rights are protected? 
 
It is an essential safeguard that taxpayers have the right to appeal against HMRC’s decision to the Tribunal 
and any further legislation should commence with an opening paragraph which explains the purpose of the 
legislation. This would enable the Tribunal to exercise judgement as to the circumstances behind the 
insolvency so that the majority of insolvencies that are not artificial and relate to genuine commercial 
difficulties do not become the focus of attention. 
 
Q6: Do you consider that the above parameters for scoping the measure are appropriate?  
 
For scoping, it is not appropriate to include “…the behaviour of the person(s) who would not be impacted by 
the measure” as this is clearly outside of scope. 
 
Q7:  Are there any other safeguards you think should be considered to ensure that genuine 
insolvencies are not impacted by any proposal to tackle these abuses? 
 
Any further legislation must clearly specify what constitutes a non-genuine insolvency so that entrepreneurs 
incorporating in order to protect their personal assets in the event of corporate failure are not impacted. 
 
About AAT 
 
AAT is a professional accountancy body with approximately 50,000 full and fellow members and over 90,000 
student and affiliate members worldwide. Of the full and fellow members, there are more than 4,250 licensed 
accountants who provide accountancy and taxation services to over 400,000 British businesses.  

 
AAT is a registered charity whose objectives are to advance public education and promote the study of the 
practice, theory and techniques of accountancy and the prevention of crime and promotion of the sound 
administration of the law. 
 
Further information 
 
If you have any queries, require any further information or would like to discuss any of the above points in 
more detail, please contact Aleem Islan, AAT Technical Consultation Manager, at: 

 
E-mail: consultation@aat.org.uk  Telephone: 020 7397 3088 Twitter: @YourAAT 

 
Association of Accounting Technicians, 140 Aldersgate Street, London, EC1A 4HY  
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